
The Journal of the Institute for Transnational Arbitration

ITA IN REVIEW

2021
Volume 3, Issue 3



 

i 

ITA IN REVIEW 
 

VOL. 3 2021 NO. 3 
 

TABLE OF CONTENTS 
 
TRIBUTES 
   
TRIBUTE TO EMMANUEL GAILLARD (1952-2021) Philippe Pinsolle 

Yas Banifatemi 
 

1 

IN MEMORY OF MARTIN J. HUNTER (1937-2021) 
 

Alexandre Vagenheim 5 

 
ARTICLES   
   
¿PUEDE EJECUTARSE UN LAUDO CON UNA 
REPARACIÓN NO PECUNIARIA BAJO EL CONVENIO 
CIADI Y/O BAJO LA CONVENCIÓN DE NUEVA 
YORK? 
 

Alonso Bedoya Denegri 11 

A CRITICAL ANALYSIS OF LEGITIMATE 
EXPECTATION VIS-À-VIS EU BLOCKING 
REGULATIONS 
 

Niyati Ahuja 
Naimeh Masumy 

 

25 

LOOKING TO THE PAST FOR THE FUTURE: 
INTERNATIONAL INVESTMENT LAW AS A 
FRAMEWORK TO PROTECT PRIVATE ACTORS IN 
OUTER SPACE 
 

Vivasvat "Viva" Dadwal 
Charles "Chip" B. Rosenberg 

52 

REPROGRAMING GEOPOLITICAL FIREWALLS:   
TECHNOLOGICAL NON-PROLIFERATION AND  
THE FUTURE OF INVESTOR-STATE DISPUTE 
SETTLEMENT 

Jason Czerwiec 57 

 
BOOK REVIEWS   
   
INTERNATIONAL COMMERCIAL ARBITRATION IN 
THE EUROPEAN UNION BRUSSELS I, BREXIT AND 
BEYOND 
BY CHUKWUDI OJIEGBE 
 

Sarah Vasani 
Daria Kuznetsova 

141 

  



ii 

THE TROUBLE WITH FOREIGN INVESTOR 
PROTECTION 
BY GUS VAN HARTEN 

Fernando Tupa 148 

 
ITA CONFERENCE PRESENTATIONS   
   
KEYNOTE REMARKS: 
REGULATING ARBITRATOR ETHICS:  
GOLDILOCKS’ GOLDEN RULE 
 

Constantine Partasides, QC 155 

A REPORT ON THE PANEL 
“ENERGY ARBITRATIONS:  DIALOGUE BETWEEN 
EUROPE AND THE AMERICAS” 
 

Konstantin Mishin 169 

A REPORT ON THE PANEL 
“COMMERCIAL ARBITRATIONS RELATING TO 
REGULATORY CHANGES” 
 

Lena Raxter 176 

 
YOUNG ITA   
   
A REPORT ON THE PANEL 
“ARBITRATION & INSOLVENCY:  WHEN THEORY 
MEETS PRACTICE” 
 

Alicia Yeo 193 

REPORT ON #YOUNGITATALKS EVENT: 
THE PSYCHOLOGY OF WITNESS EVIDENCE AND 
ITS ROLE IN TRIBUNAL DECISION-MAKING 
 

Alexander Westin-Hardy 203 

REPORT ON #YOUNGITATALKS EVENT: 
MÉXICO Y EL ARBITRAJE DE INVERSÍON 

Juan Pablo Gómez-Moreno 207 

 
 



 

iii 

ITA IN REVIEW 
 

BOARD OF EDITORS 
 

EDITORS-IN-CHIEF 
 

Rafael T. Boza 
Pillsbury Winthrop Shaw Pittman LLP, 

Houston 

Charles (Chip) B. Rosenberg 
King & Spalding L.L.P., Washington, D.C. 

 
MEDIA EDITOR 

 
Whitley Tiller 

EVOKE Legal, Washington D.C. 
 

EXECUTIVE EDITORS 
 

Enrique A. Jaramillo 
Locke Lord, LLP, Houston 

Albina Gasanbekova 
Mitchell Silberberg & Knupp L.L.P., 

Washington, D.C. 
 

CONTENT EDITORS 
 

Thomas W. Davis 
Case Manager & Arbitral Secretary, 

Arbitration Place, Cleveland 

Menalco J. Solis 
White & Case L.L.P., Paris 

 
ASSISTANT EDITORS 

 
TJ Auner 
Holland & Knight LLP, Dallas 
 

Julie Bloch 
B. Cremades & Asociados, Madrid 

J. Brian Johns 
US Federal Judiciary, Georgia 
 

Raúl Pereira Fleury 
Ferrere Abogados, Paraguay 

 

Raquel Martinez Sloan 
White & Case L.L.P., Washington, D.C. 

Naimeh Masumy 
Arbitration Center of Iran Chamber 

(ACIC), Tehran 
 

ITA in Review 
 

is 
 



 

iv 

a Publication of the 
Institute for Transnational Arbitration 

 
a Division of the 

Center for American and International Law 
5201 Democracy Drive 
Plano, TX  75024-3561 

 
© 2021 - All Rights Reserved. 

 
 



1 [Volume 3 

TRIBUTE TO EMMANUEL GAILLARD (1952-2021) 

by Phillippe Pinsolle & Yas Banifatemi 

I. JOSEPH NEUHAUS

Thank you very much.  Let’s move to the program.  First, we will start with a tribute 

to one of the giants of our community, that we lost this year: Emmanuel Gaillard. 

We have asked two of Emmanuel’s longtime colleagues and friends to speak briefly 

about him.  Philippe Pinsolle, a partner at Quinn Emanuel Urquhart & Sullivan LLP in 

Geneva, and Yas Banifatemi, a partner at a brand-new law firm that she and 

Emmanuel had just launched. 

II. PHILLIPPE PINSOLLE

Thank you, Joseph.  What I am going to do is not easy, even with the passage of 

time.  I will do my best.  The death of Emmanuel reminded us that genius is no 

guarantee for eternity.  Actually, if you look at history, it is probably the opposite.  I 

need not remind you of his contribution to the theory of arbitration.  Emmanuel was 

not discussing cooking recipes.  He was not discussing whether you need one or two 

post-hearing briefs.  He was not even discussing the kitchen or the restaurant.  He 

was planning the city within the world.  He was the architect of arbitration as a system 

as we know it.  Yet, his contribution was immense, and it will be here for decades.  I 

need not remind you either, that he was a genial litigator.  The kind of which could 

smell blood from a distance.  The kind of which could go to the jugular and kill you in 

a matter of minutes, real smart. 

But I would like to insist on another aspect of his personality.  Emmanuel was a 

human being, profoundly human.  He was simple.  He was approachable.  And he was 

funny more than anything else.  He was impertinent in a novel sense of that word.  A 

quality which may be lost today. 

Working with Emmanuel was a privilege.  Being in arbitration with him was 

immensely funny.  I will just tell you an anecdote and then you can think about it. 

We were in this case where three very famous arbitrators, a bit sleepy, were listening 

to us.  And he looks at them and the secretary of the tribunal and, during the break, 
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he went to the opposing counsel and told them:  “look, you see the secretary of this 

tribunal?  He is not the fourth arbitrator.  He is the sole arbitrator”.  And he was right, 

in that particular case.  That is the kind of thing we would enjoy when working with 

Emmanuel. 

That is something which I enjoyed for almost 20 years, and I am immensely 

grateful for that.  And everything that I have done in the business derives, one way or 

another, from what I learned, from what he taught me.  With this, I would like to give 

the floor to my former partner and friend.  Yas will give you another view of 

Emmanuel and please remember him.  Thank you for your time. 

III. YAS BANIFATEMI 

Thank you, Phillipe.  Good day everyone.  What I have to say is very similar to what 

Phillipe just said.  In fact, because we have the same experience and the same 

approach to Emmanuel. 

I will start by saying what Emmanuel liked to say: “a good theory is always 

practical.” He was an incredibly powerful and visionary theorist with a fertile thinking 

spreading over a period of 40 years, starting with his PhD dissertation on the concept 

of power in private law, to a seminal legal theory on international arbitration based 

on his 2007 course at the Hague Academy,1 to his last articles calling for arbitrators 

to exercise courage in their assessment of corruption.2  At his very last webinar, 

which gathered over 1,000 persons, and during which he provided a masterful 

analysis of seven dirty tricks,3 he left us with what I considered to be a very small part 

of his testament to the international arbitration world:  that the arbitral system is able 

to deal appropriately with party obstruction that are at the margins, but in order to 

avoid that abusive conduct from spreading and infecting the entire system, we need 

to develop substantive rules of international arbitration.   

 
1 The Hague Academy of International Law, 2007 Summer course. 
2 See, e.g., Emmanuel Gaillard, The Emergence of Transnational Responses to Corruption in International 
Arbitration, 35(1) ARB. INT’L 1, 19 (2019); Emmanuel Gaillard, La Corruption Saisie par les Arbitres Du 
Commerce International, 2017(3) Revue de l’arbitrage, 805, 838 (2017). 
3 American University Washington College of Law, 2020 Annual Lecture on International Commercial 
Arbitration:  “Seven Dirty Tricks to Disrupt Arbitral Proceedings and the Responses of International 
Arbitration Law”, held virtually on Sept. 24, 2020, https://www.youtube.com/watch?v= l8RF9Xq_MQY. 
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Emmanuel was also a magnificent practitioner, as Phillipe just mentioned.   A lot 

has been said on his charisma and strong courtroom presence.  I personally have vivid 

memories of historic cross-examinations and oral arguments over the 24 years of 

working with him, and his clients’ admiration and devotion to him showed how much 

they counted on him to save the day. 

As his co-teacher over the past few years, I cannot emphasize enough his 

footprints with the students.  One of our former Yale students, an American Yale 

student, told me that what gave him reassurance was “the cultivation of generations 

of inspired lawyers and students, and perhaps the fact that his legacy will live on.”  

Above all, Emmanuel was an extraordinary human being, colleague, mentor, and 

friend.  Hundreds of tributes were received from around the world at Gaillard 

Banifatemi Shelbaya Disputes, the firm which we established only six weeks before 

his unexpected passing.  That gave him the excitement and delight of an institution 

created overnight in the body of a young start-up, which is what he liked to say.  

These tributes have unanimously saluted Emmanuel’s kindness, generosity, and 

simplicity, despite his remarkable stature. 

We miss him tremendously every single day.  We miss his laughter, his 

mischievousness, and his extraordinary energy and youth.  We will continue to be 

guided by his light and our intent to pursue his work and legacy.  Thank you very 

much. 

PHILIPPE PINSOLLE is a Partner, Quinn Emanuel Urquhart & 
Sullivan LLP.  He is the head of international arbitration for 
continental Europe and is based in the firm’s Geneva office.  He 
has over twenty-five years of experience as a counsel, expert, 
and arbitrator in international arbitration. He has acted as 
counsel in more than 300 international arbitrations, with a 
particular focus on Investor-State arbitrations and commercial 
disputes involving the energy, power, oil & gas, construction, 
and defense industries.  He has been involved in arbitrations 
under the auspices of virtually all major arbitration institutions 
including the ICC, the LCIA, the ICSID, the SCC, the AAA, the 

ICDR, the Swiss Chambers of Commerce, the AFA, the ADCCAC, as well as in ad hoc 
cases under the UNCITRAL rules or otherwise.  Philippe Pinsolle has also served as an 
arbitrator in more than 60 cases, as well as an expert witness on arbitration and 
French law issues.  Philippe holds an M.B.A from ESSEC in addition to his dual legal 
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qualification as a French avocat a la cour as well as an English barrister.  He is 
recognized universally as one of the arbitration lawyers (acting as arbitrator or 
counsel) that best understands quantum issues.  Philippe is currently senior co-chair 
of the IBA arbitration committee.  He is a member of the Court of Arbitration of 
Singapore International Arbitration Center (SIAC) and an Advisor of the International 
Advisory Board (IAB) of the Thailand Arbitration Center (THAC). 
 

DR. YAS BANIFATEMI is a founding partner of Gaillard 
Banifatemi Shelbaya Disputes and is widely recognized as one 
of the most prominent international arbitration and public 
international law specialists worldwide.  Prior to founding 
Gaillard Banifatemi Shelbaya Disputes, she served as 
Shearman & Sterling’s Global International Arbitration 
Practice Group Leader, Public International Law Team Leader 
and Lead Industry Coordinator for Energy.  She advises and 
represents States, State-owned entities and companies on 
both public international law and international arbitration 

issues. Dr. Banifatemi has secured many landmark victories for her clients, including 
a USD 50 billion award for the majority shareholders of the former Yukos Oil 
Company, the largest investment award in history.  She acts as both counsel and 
arbitrator in arbitrations conducted pursuant to the ICSID, UNCITRAL, ICC, LCIA, 
SCC, SIAC, HKIAC, CRCICA, DIS and the Swiss Arbitration Rules, with particular focus 
on investment protection, oil & gas and general commercial matters.  Dr. Banifatemi 
is a member of the SIAC Court of Arbitration and the GIAC Arbitration Council. She is 
a former Vice-President of the ICC International Court of Arbitration as well as 
former member of LCIA Court. She is listed on a number of arbitrator panels, 
including the ICSID Panel of Arbitrators, appointed by the Chairman of ICSID’s 
Administrative Council.  She is the President of the International Arbitration Institute 
(IAI). 
 
 



 

      
 

INSTITUTE FOR TRANSNATIONAL ARBITRATION 
of 

THE CENTER FOR AMERICAN AND INTERNATIONAL LAW 
 

The Institute for Transnational Arbitration (ITA) provides advanced, continuing education for lawyers, judges and other professionals 
concerned with transnational arbitration of commercial and investment disputes. Through its programs, scholarly publications and membership 
activities, ITA has become an important global forum on contemporary issues in the field of transnational arbitration. The Institute’s record of 
educational achievements has been aided by the support of many of the world’s leading companies, lawyers and arbitration professionals. 
Membership in the Institute for Transnational Arbitration is available to corporations, law firms, professional and educational organizations, 
government agencies and individuals.  

MISSION 
Founded in 1986 as a division of The Center for American and International Law, the Institute was created to promote global adherence to the 
world's principal arbitration treaties and to educate business executives, government officials and lawyers about arbitration as a means of resolving 
transnational business disputes.   

WHY BECOME A MEMBER? 
Membership dues are more than compensated both financially and professionally by the benefits of membership. Depending on the level of 
membership, ITA Members may designate one or multiple representatives on the Institute’s Advisory Board, each of whom is entitled to attend, 
without charge, the ITA Annual Meeting and Workshop in Dallas or the annual Americas Workshop in Latin America. Advisory Board members 
also receive a substantial tuition discount at all other ITA programs.  
Advisory Board members also have the opportunity to participate in the Institute’s leadership, professional initiatives, practice committees and a 
variety of other free professional and social membership activities throughout the year. Advisory Board members also receive a free subscription 
to ITA’s e-journal ITA in Review, newsletter News and Notes, and all ITA video and audio online educational products. Your membership and 
participation support the activities of one of the world’s leading forums on international arbitration today. 

THE ADVISORY BOARD 
The work of the Institute is done primarily through its Advisory Board, and its committees. The current practice committees of the ITA are the 
Americas Initiative Committee (comprised of Advisory Board members practicing or interested in Latin America), the Young ITA Committee 
(comprised of Young ITA Members and Advisory Board members under 40 years old) and the In-House Counsel Committee. The Annual 
Meeting of the Advisory Board and its committees occurs each June in connection with the annual ITA Workshop, including a variety of social 
activities and the ITA Forum, a candid off-the-record discussion among peers on current issues and concerns in the field. Other committee 
activities occur in connection with the Americas Workshop and throughout the year. 

PROGRAMS 
The primary public program of the Institute is its annual ITA Workshop, presented each year on the third Thursday in June in connection with the 
ITA Annual Meeting. Other annual programs include the ITA-ASIL Conference in Washington, D.C., the ITA-IEL-ICC Joint Conference on 
International Energy Arbitration in Houston, and the ITA Americas Workshop customarily in Latin America. ITA conferences customarily 
include a Young Lawyers Roundtable organized by Young ITA, which also presents a variety of #YoungITATalks events in cities around the 
world throughout the year. For a complete calendar of ITA programs, please visit our website at www.cailaw.org/ita. 

PUBLICATIONS 
ITA is a founding sponsor of KluwerArbitration.com, the most comprehensive, up-to-date portal for international arbitration resources online.  
The ITA Arbitration Report, a free email subscription service available at KluwerArbitration.com and prepared by the ITA Board of Reporters, 
delivers timely reports on awards, cases, legislation and other current developments from over 60 countries, organized by country, together with 
reports on new treaty ratifications, new publications and upcoming events around the globe. All ITA members receive a free subscription to ITA 
in Review, an e-journal edited by its Board of Editors. The Institute’s acclaimed Scoreboard of Adherence to Transnational Arbitration 
Treaties, a comprehensive report on the status of every country’s adherence to the primary international arbitration treaties, is published on ITA’s 
website and in its quarterly newsletter, News and Notes. The Online Education Library on the Institute’s website presents a variety of 
educational videos, mock arbitrations, recorded webinars, oral history interviews and books, many of them produced by the Academic Council 
for the benefit of professors, students and practitioners of international arbitration.  ITAFOR (the ITA Latin American Arbitration Forum), a listserv 
launched in 2014 is the leading online forum on international arbitration in Latin America. International dispute resolution instructors are welcome 
to explore the course curricula and other pedagogical materials shared by leading professors on the website’s Legal Educators Resources 
Collection and to participate in the accompanying ITA-LEL listserv. Young ITA members receive the Young ITA Newsletter. 
Please join us. For more information, visit ITA online at www.cailaw.org/ita. 

http://www.cailaw.org/ita
http://www.cailaw.org/


 
 

INSTITUTE FOR TRANSNATIONAL ARBITRATION 
2022 Annual Membership Dues and Benefits 

Sustaining Membership – $6,000  
(open to corporations, firms, and other organizations) 
 Eight Advisory Board representatives (two under 40) with all Advisory Board Member benefits described below 
 The right to designate an unlimited number of additional Advisory Board representatives for $500 each 
 The right to designate up to four additional Advisory Board members under 40 for $300 each 
 All employees entitled to member discount at ITA Programs 
 Recognition as a Sustaining Member in publications 

Supporting Membership – $3,000  
(open to corporations, firms, and other organizations) 
 Four Advisory Board representatives (one under 40) with all Advisory Board Member benefits described below  
 The right to designate an unlimited number of additional Advisory Board representatives for $600 each 
 The right to designate up to two additional Advisory Board members under 40 for $300 each 
 All employees entitled to member discount at ITA Programs 
 Recognition as a Supporting Member in publications 

Sponsoring Membership – $1,250 
(open to individuals, corporations, firms, and other organizations) 
 One Advisory Board representative with all Advisory Board  Member benefits described below  
 Recognition as a Sponsoring Member in publications 

Associate Membership – $725  
(open to individuals) 
 Membership on the Institute Advisory Board, with all Advisory Board Member benefits described below 
 The opportunity to use the Center’s facilities in Plano for education-related activities 
 Recognition as an Associate Member in publications 

Academic / Government / Non-Profit Membership - $395 
(open to universities, government agencies, judicial and arbitral institutions, non-profit corporations and full-time employees or students of such organizations)  
 One Advisory Board representative with all Advisory Board Member benefits described below  
 Recognition as an Academic/Government/Non-Profit Member in publications  

Arbitral Institution Membership – Invitation Only 
(open by invitation only to select Arbitral Institutions with significant international caseloads)  
 One Advisory Board representative with all Advisory Board Member benefits described below  
 An opportunity to co-sponsor the annual Americas Workshop in Latin America  
 Recognition as an Arbitral Institution Member in publications 

Young ITA Membership - $0 
(open to individuals under 40) 
 Free membership in ITA as a Young ITA Member (does not include membership on the Advisory Board)  
 Free attendance at Young ITA programs and meetings and the annual ITA Forum in Dallas 
 Young ITA member discount at the annual ITA Workshop and all other ITA programs, publications and online educational products 
 Opportunity to serve in the Young ITA leadership  
 Opportunity to participate in Young ITA online fora 
 Free subscription to the ITA e-journal ITA in Review and e-newsletter News & Notes 
 Recognition as a Young ITA Member in publications 

 

Advisory Board Member Benefits 
o Free attendance at the ITA Annual Meeting and Workshop OR the Annual Americas Workshop   
o Free attendance at the members-only ITA Forum  
o Member discount at all other ITA programs 
o Free subscription to all ITA video and audio online educational products 
o Free subscription to ITA's e-journal ITA in Review and quarterly newsletter News and Notes, with its Scoreboard of Adherence to 

Transnational Arbitration Treaties 
o Opportunity to participate in the committees, leadership and other activities of the Advisory Board 
o Recognition as an Advisory Board member in publications 
o If qualified, the right to appear on the IEL Energy Arbitrators List 
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