2021
Volume 3, Issue 3

Institute for Transnational Arbitration
ITA IN REVIEW

ITA IN REVIEW

The Journal of the Institute for Transnational Arbitration




O

ITA IN REVIEW

VoL. 3 2021 No.3
TABLE OF CONTENTS
TRIBUTES
TRIBUTE TO EMMANUEL GAILLARD (1952-2021) Philippe Pinsolle 1
Yas Banifatemi

IN MEMORY OF MARTIN J. HUNTER (1937-2021) Alexandre Vagenheim 5
ARTICLES

¢PUEDE EJECUTARSE UN LAUDO CON UNA Alonso Bedoya Denegri 11
REPARACION NO PECUNIARIA BAJO EL CONVENIO

CIADI Y/0O BAJO LA CONVENCION DE NUEVA

YORK?

A CRITICAL ANALYSIS OF  LEGITIMATE Niyati Ahuja 25
EXPECTATION  VIS-A-VIS EU  BLOCKING Naimeh Masumy
REGULATIONS

LOOKING TO THE PAST FOR THE FUTURE: Vivasvat "Viva" Dadwal 52
INTERNATIONAL ~ INVESTMENT LAW AS A Charles "Chip" B. Rosenberg
FRAMEWORK TO PROTECT PRIVATE ACTORS IN

OUTER SPACE

REPROGRAMING GEOPOLITICAL FIREWALLS: Jason Czerwiec 57
TECHNOLOGICAL NON-PROLIFERATION AND

THE FUTURE OF INVESTOR-STATE DISPUTE

SETTLEMENT

BOOK REVIEWS

INTERNATIONAL COMMERCIAL ARBITRATION IN Sarah Vasani 141

THE EUROPEAN UNION BRUSSELS I, BREXIT AND
BEYOND
BY CHUKWUDI OJIEGBE

Daria Kuznetsova



THE TROUBLE WITH FOREIGN INVESTOR
PROTECTION
BY GUS VAN HARTEN

ITA CONFERENCE PRESENTATIONS

KEYNOTE REMARKS:
REGULATING ARBITRATOR ETHICS:
GOLDILOCKS’ GOLDEN RULE

A REPORT ON THE PANEL
“ENERGY ARBITRATIONS: DIALOGUE BETWEEN
EUROPE AND THE AMERICAS”

A REPORT ON THE PANEL
“COMMERCIAL ARBITRATIONS RELATING TO
REGULATORY CHANGES”

YounG ITA

A REPORT ON THE PANEL
“ARBITRATION & INSOLVENCY: WHEN THEORY
MEETS PRACTICE”

REPORT ON #YOUNGITATALKS EVENT:
THE PSYCHOLOGY OF WITNESS EVIDENCE AND
ITS ROLE IN TRIBUNAL DECISION-MAKING

REPORT ON #YOUNGITATALKS EVENT:
MEXICO Y EL ARBITRAJE DE INVERSION

il

Fernando Tupa

Constantine Partasides, QC

Konstantin Mishin

Lena Raxter

Alicia Yeo

Alexander Westin-Hardy

Juan Pablo Gémez-Moreno

148

155

169

176

193

203

207



@

ITA IN REVIEW

BOARD OF EDITORS

EDITORS-IN-CHIEF
Rafael T. Boza Charles (Chip) B. Rosenberg
Pillsbury Winthrop Shaw Pittman LLP,  King & Spalding L.L.P., Washington, D.C.
Houston

MEDIA EDITOR

Whitley Tiller
EVOKE Legal, Washington D.C.

EXECUTIVE EDITORS
Enrique A. Jaramillo Albina Gasanbekova
Locke Lord, LLP, Houston Mitchell Silberberg & Knupp L.L.P.,
Washington, D.C.
CONTENT EDITORS

Thomas W. Davis Menalco J. Solis
Case Manager & Arbitral Secretary, White & Case L.L.P., Paris
Arbitration Place, Cleveland

ASSISTANT EDITORS

TJ Auner Julie Bloch
Holland & Knight LLP, Dallas B. Cremades & Asociados, Madrid

J. Brian Johns Raiil Pereira Fleury
US Federal Judiciary, Georgia Ferrere Abogados, Paraguay

Raquel Martinez Sloan Naimeh Masumy
White & Case L.L.P., Washington, D.C. Arbitration Center of Iran Chamber
(ACIC), Tehran

ITA in Review

is

il



a Publication of the
Institute for Transnational Arbitration

a Division of the

Center for American and International Law
5201 Democracy Drive

Plano, TX 75024-3561

© 2021 - All Rights Reserved.

v



This article is from ITA in Review, Volume 3, Issue 3.
The Center for American and International Law d/b/a The Institute for
Transnational Arbitration ©2021 - www.caillaw.org.

REPORT ON THE PANEL
“ENERGY ARBITRATIONS: DIALOGUE BETWEEN EUROPE AND THE
AMERICAS”

by Konstantin Mishin

L INTRODUCTION

At the 2021 ITA-ALARB Americas Workshop’s Young Lawyers Roundtable “Energy
Arbitrations: Dialogue Between Europe and the Americas,” moderated by Sebastian
Briceno, the Panel discussed three main topics:

1. Recent developments of the energy sector in Europe and its application in the
Latin American context;

2. Comparative analysis of the Argentine arbitration saga from the crisis of 2001
and the current wave of arbitrations against Spain; and

3. Construction arbitrations related to energy facilities such as refineries, gas
pipelines, generation plans and their particularities in the Latin American context.

IL RECENT DEVELOPMENTS OF THE ENERGY SECTOR IN EUROPE AND ITS
APPLICATION IN THE LATIN AMERICAN CONTEXT

Santiago Bejarano ' started his intervention by confirming that the recent
developments in energy arbitration will have significant repercussions in the future.
The decision of Court of Justice of the European Union (CJEU) in Republic of Moldova
v. Komstroy® is one of the examples of this. It followed its 2018 ruling in Achmea BV v.
Slovak Republic,® where the CJEU recognized that intra-EU bilateral investment
treaties did not conform to EU law. Achmea raised a fundamental question about
whether EU governing treaties have any precedence over other treaties that were

similarly signed by those nations. Considering that the Vienna Convention on the

! Santiago Bejarano is a lawyer at Latham & Watkins LLP, New York, dual-qualified in New York and
Colombia, advises clients doing business in Latin America, international arbitration and white-color
matters, leading arbitration practitioner by Who’s Who Legal.

% Judgment of the Court (Grand Chamber), Case C-741,/19, Republic of Moldova v. Komstroy, a company the successor
in law to the company Energoalians, ECLLEU:C:2021:655, 2 September 2021.

3 Judgment of the Court (Grand Chamber), Case C-284 /16, Slowakische Republik (Slovak Republic) v. Achmea BV,
ECLL:EU:C:2018:158, 6 March 2018.

169 [Volume 3




A REPORT ON THE PANEL:
“ENERGY ARBITRATIONS: DIALOGUE BETWEEN EUROPE AND THE AMERICAS”

Law of Treaties does not provide that one type of international law precedes another
kind, many arbitration tribunals have already declined the Achmea approach
concluding that the EU law takes no precedence over other international laws.

In Komstroy,* the court concluded that the dispute resolution mechanism in
article 26 of the Energy Charter Treaty (ECT)® is incompatible with EU law following
the reasoning in Achmea. First, the dispute resolution mechanism would lose the
uniformity required by EU law by delegating authority over EU questions to arbitral
tribunals. Second, since the ECT is a part of the EU law, its application entails
application of EU law; and it is incompatible with the principles of the EU law for an
arbitration tribunal to decide this dispute.

Another example of development related to this case is the standing to bring a
claim by a non-party (Moldova) to the EU before the CJEU. The court admitted
Moldova’s claim because the arbitration was seated in Paris; therefore, both parties
agreed to apply the EU law.

In the second part of his presentation, Santiago Bejarano explained that the fair
and equitable treatment standard, particularly the notion of legitimate expectations,
has significantly developed in recent years. The 1960s-1990s generation of
investment treaties established a general application that provided fair and equitable
investment treatment and nothing beyond this.

The early Neer® case had established a high threshold for fair and equitable
treatment, and the subsequent tribunals added some content to this standard.
Considering that earliest investment treaties have both a fair and equitable treatment
provision and a provision for a minimum standard of treatment, the cases dealing
with them have interpreted that FET has to be broader than the minimum standard
of treatment.

However, based on said interpretation, many states perceived that the investment

* Komstroy, supra note 2 at  66.
® Energy Charter Treaty, Dec. 17, 1994, art. 21(1).

% Neer (U.S.) v. Mexico, 4 Rep. Int] Arb. Awards 60, 61-62 (1926) (deciding that “the treatment of an alien,
in order to constitute an insufficiency of governmental action so far short of international standards that
every reasonable and impartial man would recognize its insufficiency”).
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arbitration system tilted in favor of the investor, realizing that the FET standard is
exceedingly general and lacks clear definitions of what is allowed and what is not
under this standard. The recent treaties in this area, including those involving EU
and the Latin American states, show that states became more careful while drafting
investment treaties. The new investment agreements include specifications of what
should and should not be considered a violation of the FET standard.

Finishing his presentation, Santiago Bejarano emphasized that Latin American
states take an assertive approach to treaty negotiations in what regards the FET
standard. For example, while negotiating a BIT with France in 2014, Colombia
persuaded France to have a very specific definition of FET. It reflects the overall
position of Latin American states who are guided by the practice of the early 2000s,
stating that they did not intend the FET standard to go this far.

Some European states, like Spain, draft the current FET provisions more precisely,
covering only the most egregious, unreasonable, and arbitrary measures. Under this
new type of provisions, the FET standard cannot be used to influence the state’s
regulatory power.

Florencia Villaggi, commenting on the Komstroy topic, mentioned that, first,
because the European Treaties guarantee the principle of supremacy of the EU law
over other laws, countries that voluntarily signed up for that should comply with this,
especially in the ECT cases.

Second, the CJEU in Komstroy highlighted that its decision does not apply to
commercial arbitration. Article 344 of the Treaty on the Functioning of the European
Union provides that the EU Members shall not submit its disputes concerning the
interpretation or application of the EU Treaties to the outside-EU mechanism.’
However, European states participate in commercial arbitration, including through
its state-owned companies. It means that the EU Members voluntarily submit their

commercial cases for dispute resolution to a system outside of the Treaties.

" The Consolidated Version of the Treaty on the Functioning of the European Union, 1957 O.J. (C 202),
art. 344.
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II1. COMPARATIVE ANALYSIS OF THE ARGENTINE ARBITRATION SAGA FROM
THE CRISIS OF 2001 AND THE CURRENT WAVE OF ARBITRATIONS AGAINST
SPAIN

Florencia Villaggi® found a few similarities between the Argentine arbitrations that
arose from the crisis of 2001 and the current wave of arbitrations against Spain. The
first similarity is the history of both arbitration surges.

Argentina liberalized its economy to recover from hyperinflation, canceling many
regulations and encouraging foreign investors’ investment, particularly in the energy
sector. One of the encouragements was the convertibility law that equaled one
Argentinian peso to the US dollar.

Ten years later, a currency crisis hit Asia, Russia, and Argentina’s neighbor Brazil.
The Brazilian Real devaluated more than ten times, which made Argentinian exports
less competitive than Brazilian exports, which caused a massive deficit in Argentina.
The convertibility law precluded the government from fighting this crisis, which led
to a substantial financial crisis in Argentina.

In the late 1990s, Spain launched the regulatory framework that attracted
investment to the renewable sector in order to meet EU goals by 2010. Spain issued
a new electricity sector law which regulated renewables, under which (1) the
government subsidized over 90% of this sector’s tariff, and (2) the government was
selling the electricity of the renewables first, before any other, regardless of price.
Many financial investors considered these conditions very attractive, and the 2010
target was reached swiftly, receiving 150% more investments in this sector than was
predicted.

When Spanish economy collapsed during the 2008 global financial crisis, the GDP
fell from 3.7% in 2007 to -3.6% in 2009; the unemployment rate leapt to 25%, it led to
an enormous reduction in electricity demand. Considering that Spain received 150%
more renewable energy investments than they predicted that these renewable
energy producers had a priority in selling their energy first, and that they were 90%

subsidized, consumers could not pay for this electricity, which led to a huge deficit

8 Florencia Villaggi is Of Counsel at Herbert Smith Freehills LLP, New York, ICC YAF Representative for
the North American chapter, she has been ranked as a Rising Star in international arbitration.

Issue 3] 172




ITA IN REVIEW

in this sector.

The second similarity was the issue of finding a balance between a state’s right to
regulate in times of economic crisis and investors’ rights. Even though the measures
differed, both Argentinian and Spanish measures impacted the investors’ returns.
Argentina had to get out of the convertibility law. The government has frozen all the
investors’ tariffs, and they were paid in a USD 1 = 1 Peso ratio, but they will be paid in
pesos only now. On the contrary, Spain did not freeze the tariffs.

The third similarity is that the investors in Argentinian and Spanish cases claimed
that governmental measures during the economic crisis violated the FET by
breaching legitimate expectations.

In Argentinian cases, concession contracts that governed 99% of all investments
in energy sectors had stabilization clauses, which established that convertibility law
was a part of the regulatory framework under which concessions were granted. Many
tribunals concluded that the government specifically committed not to change this
regulatory framework of investment.

In Spain, there were no concessions; the government incentivized investors by
regulations only, which are obviously subject to change. Tribunals agreed that there
was no specific commitment not to modify regulatory framework; however, they
sided with investors confirming that the investors had legitimate expectations under
FET that the regulatory framework should not be radically changed.

IV. CONSTRUCTION ARBITRATIONS RELATED TO ENERGY FACILITIES SUCH
AS REFINERIES GAS PIPELINES GENERATION PLANS AND THEIR
PARTICULARITIES IN THE LATIN AMERICAN CONTEXT

In her opening statement, Jessica Beess und Chrostin® explained that ECT
construction and energy arbitrations are highly dependent on the contract structure:
a lump sum contract and a cost-reimbursement contract. The vast majority of the
disputes arises from issues concerning the allocation of risk between an owner and a

contractor when one of the following goals is not achieved: (1) schedule overruns, (2)

9 Jessica Beess und Chrostin is a Senior Associate at King and Spalding, she represents clients in
international commercial and investment treaty arbitration and inter-state arbitration, as well as in
international disputes before the US courts, she is a member of the global Advisory Board of ICDR Y&I,
and Secretary of the International Law Committee of the New York City Bar.
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budget overruns.

The most common reason contractors bring claims against owners is (1) to recover
costs that an owner disputes or (2) to determine the appropriate allocation of risk for
unforeseen events.

Contracts to design and build energy infrastructure involve many elements of
technical complexity: technical specifications, compliance with environmental and
local regulations, energy targets, etc.

Many contractor-owner disputes nowadays concern unexpected events:
government-mandated shutdowns, delays and cost overruns, new safety
requirements and protocols, work hours limitations, restrictions on on-site access,
supply chain interruptions, delays in obtaining permissions, or other government
agency responses.

Even though these issues are not unique, Latin America has one of the poorest
track records for project delays and cost overruns, so the pandemic compounds in
the matters of the unforeseeable future.

In her second topic, Jessica explained that that the common law doctrine of
frustration of purpose allows a party to set aside a contract, where an unforeseeable
event radically changes or undermines the parties principal purpose for entering into
the contract or to excuse nonperformance; the frustrated purpose should be so
fundamental and essential to the contract that without it, the parties would have
never entered into the transaction.

Some Latin American jurisdictions accept the approach established by the
frustration of purpose. For example, Article 1090 of Argentina’s Civil and Commercial
Code provides that frustration of purpose may serve as a ground for termination of
the contract.

The doctrine of frustration also is now recognized in Mexico.

Peru does not yet recognize this doctrine, but there has been a proposal to add
the frustration of purpose to article 1372(A) of the preliminary draft reform of the
Peruvian Civil Code. This shows that some Latin American jurisdictions are

contemplating introducing the common law concept of frustration of purpose into
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their domestic judicial system.

Similar doctrines may exist that carry different names and are conceptually
distinct but ultimately allow to deal with unexpected hardships if there are similar
results in the frustration of purpose. Brazil does not recognize the frustration
doctrine, but it acknowledges the impossibility of performance doctrine, which is
closely related to frustration. The distinction between the impossibility of
performance and frustration concerns the duty specified in the contract and whether
they can be performed in fact. Still, frustration affects the purpose and the reason
for the party entering into a contract. Under Brazilian law, the parties can be released
from the contractual obligations in limited circumstances, and the contract can be
discharged when there is an impossibility of performance. So, even though
frustration doesn't exist, the impossibility of performance is conceptually related to
the frustration of purpose.

In conclusion, Jessica highlighted that Latin American countries tend to introduce
the frustration of purpose doctrine into their legal systems. Even if this doctrine is
not recognized in some jurisdictions, lawyers need to be vigilant and diligent in
researching remedies because there are doctrines that might assist parties facing

unexpected obstacles.

KONSTANTIN MISHIN is an LL.M. student in International

Arbitration at American University Washington College of Law;

the Full-Ride Merit Scholarship Recipient. Konstantin focuses

on international commercial and international investment

disputes while obtaining his LL.M. at American University.

4 After graduating from Immanuel Kant Baltic Federal University

- in Russia, Konstantin advised local and international

> . companies on many transborder complex issues, including

x \ litigations and arbitrations, launches of plants, and obtainment

of debts from bankrupt debtors. Additionally, he contributes

to law students by coaching and judging them in Jessup, Vis, and FIAMC moot court
competitions and by teaching oral skills in English.

175 [Volume 3




Institute for
TRANSNATIONAL
ARBITRATION

INSTITUTE FOR TRANSNATIONAL ARBITRATION

of

THE CENTER FOR AMERICAN AND INTERNATIONAL LAW

The Institute for Transnational Arbitration (ITA) provides advanced, continuing education for lawyers, judges and other professionals
concerned with transnational arbitration of commercial and investment disputes. Through its programs, scholarly publications and membership
activities, ITA has become an important global forum on contemporary issues in the field of transnational arbitration. The Institute’s record of
educational achievements has been aided by the support of many of the world’s leading companies, lawyers and arbitration professionals.
Membership in the Institute for Transnational Arbitration is available to corporations, law firms, professional and educational organizations,
government agencies and individuals.

MISSION

Founded in 1986 as a division of The Center for American and International Law, the Institute was created to promote global adherence to the
world's principal arbitration treaties and to educate business executives, government officials and lawyers about arbitration as a means of resolving
transnational business disputes.

WHY BECOME A MEMBER?

Membership dues are more than compensated both financially and professionally by the benefits of membership. Depending on the level of
membership, ITA Members may designate one or multiple representatives on the Institute’s Advisory Board, each of whom is entitled to attend,
without charge, the ITA Annual Meeting and Workshop in Dallas or the annual Americas Workshop in Latin America. Advisory Board members
also receive a substantial tuition discount at all other ITA programs.

Advisory Board members also have the opportunity to participate in the Institute’s leadership, professional initiatives, practice committees and a
variety of other free professional and social membership activities throughout the year. Advisory Board members also receive a free subscription
to ITA’s e-journal ITA in Review, newsletter News and Notes, and all ITA video and audio online educational products. Your membership and
participation support the activities of one of the world’s leading forums on international arbitration today.

THE ADVISORY BOARD

The work of the Institute is done primarily through its Advisory Board, and its committees. The current practice committees of the ITA are the
Americas Initiative Committee (comprised of Advisory Board members practicing or interested in Latin America), the Young ITA Committee
(comprised of Young ITA Members and Advisory Board members under 40 years old) and the In-House Counsel Committee. The Annual
Meeting of the Advisory Board and its committees occurs each June in connection with the annual ITA Workshop, including a variety of social
activities and the ITA Forum, a candid off-the-record discussion among peers on current issues and concerns in the field. Other committee
activities occur in connection with the Americas Workshop and throughout the year.

PROGRAMS

The primary public program of the Institute is its annual ITA Workshop, presented each year on the third Thursday in June in connection with the
ITA Annual Meeting. Other annual programs include the ITA-ASIL Conference in Washington, D.C., the ITA-IEL-ICC Joint Conference on
International Energy Arbitration in Houston, and the ITA Americas Workshop customarily in Latin America. ITA conferences customarily
include a Young Lawyers Roundtable organized by Young ITA, which also presents a variety of #YoungITATalks events in cities around the
world throughout the year. For a complete calendar of ITA programs, please visit our website at www.cailaw.org/ita.

PUBLICATIONS

ITA is a founding sponsor of KluwerArbitration.com, the most comprehensive, up-to-date portal for international arbitration resources online.
The ITA Arbitration Report, a free email subscription service available at KluwerArbitration.com and prepared by the ITA Board of Reporters,
delivers timely reports on awards, cases, legislation and other current developments from over 60 countries, organized by country, together with
reports on new treaty ratifications, new publications and upcoming events around the globe. All ITA members receive a free subscription to ITA
in Review, an e-journal edited by its Board of Editors. The Institute’s acclaimed Scoreboard of Adherence to Transnational Arbitration
Treaties, a comprehensive report on the status of every country’s adherence to the primary international arbitration treaties, is published on ITA’s
website and in its quarterly newsletter, News and Notes. The Online Education Library on the Institute’s website presents a variety of
educational videos, mock arbitrations, recorded webinars, oral history interviews and books, many of them produced by the Academic Council
for the benefit of professors, students and practitioners of international arbitration. ITAFOR (the ITA Latin American Arbitration Forum), a listserv
launched in 2014 is the leading online forum on international arbitration in Latin America. International dispute resolution instructors are welcome
to explore the course curricula and other pedagogical materials shared by leading professors on the website’s Legal Educators Resources
Collection and to participate in the accompanying ITA-LEL listserv. Young ITA members receive the Young ITA Newsletter.

Please join us. For more information, visit ITA online at www.cailaw.org/ita.


http://www.cailaw.org/ita
http://www.cailaw.org/

INSTITUTE FOR TRANSNATIONAL ARBITRATION
2022 Annual Membership Dues and Benefits

Sustaining Membership - $6,000

(open to corporations, firms, and other organizations)
®  Eight Advisory Board representatives (two under 40) with all Advisory Board Member benefits described below
®  The right to designate an unlimited number of additional Advisory Board representatives for $500 each
®  The right to designate up to four additional Advisory Board members under 40 for $300 each
" Allemployees entitled to member discount at ITA Programs
" Recognition as a Sustaining Member in publications

Supporting Membership - $3,000

(open to corporations, firms, and other organizations)
®  Four Advisory Board representatives (one under 40) with all Advisory Board Member benefits described below
®  The right to designate an unlimited number of additional Advisory Board representatives for $600 each
®  The right to designate up to two additional Advisory Board members under 40 for $300 each
®  Allemployees entitled to member discount at ITA Programs
" Recognition as a Supporting Member in publications

Sponsoring Membership - $1,250

(open to individuals, corporations, firms, and other organizations)
®  (One Advisory Board representative with all Advisory Board Member benefits described below
®  Recognition as a Sponsoring Member in publications

Associate Membership — $725

(open to individuals)
®  Membership on the Institute Advisory Board, with all Advisory Board Member benefits described below
" The opportunity to use the Center’s facilities in Plano for education-related activities
®  Recognition as an Associate Member in publications
Academic / Government / Non-Profit Membership - $395
(open to universities, government agencies, judicial and arbitral institutions, non-profit corporations and full-time employees or students of such organizations)
" One Advisory Board representative with all Advisory Board Member benefits described below
" Recognition as an Academic/Government/Non-Profit Member in publications

Arbitral Institution Membership - Invitation Only
(open by invitation only to select Arbitral Institutions with significant international caseloads)

®  One Advisory Board representative with all Advisory Board Member benefits described below
= Anopportunity to co-sponsor the annual Americas Workshop in Latin America
®  Recognition as an Arbitral Institution Member in publications

Young ITA Membership - $0

(open to individuals under 40)
®  Free membership in ITA as a Young ITA Member (does not include membership on the Advisory Board)
®  Free attendance at Young ITA programs and meetings and the annual ITA Forum in Dallas
®  Young ITA member discount at the annual ITA Workshop and all other ITA programs, publications and online educational products
" Opportunity to serve in the Young ITA leadership
" Opportunity to participate in Young ITA online fora
" Free subscription to the ITA e-journal ITA in Review and e-newsletter News & Notes
" Recognition as a Young ITA Member in publications

Advisory Board Member Benefits

Free attendance at the ITA Annual Meeting and Workshop OR the Annual Americas Workshop

Free attendance at the members-only ITA Forum

Member discount at all other ITA programs

Free subscription to all ITA video and audio online educational products

Free subscription to ITA's e-journal ITA in Review and quarterly newsletter News and Notes, with its Scoreboard of Adherence to
Transnational Arbitration Treaties

Opportunity to participate in the committees, leadership and other activities of the Advisory Board

Recognition as an Advisory Board member in publications

o If qualified, the right to appear on the IEL Energy Arbitrators List

O O O O O

o O




Institute for Transnational Arbitration

ITA IN REVIEW

Table of Contents

TRIBUTES

TRIBUTE TO EMMANUEL GAILLARD (1952-2021)

IN MEMORY OF MARTIN J. HUNTER (1937-2021)
ARTICLES

PUEDE EJECUTARSE UN LAUDO CON UNA REPARACION
NO PECUNIARIA BAJO EL CONVENIO DEL CIADI Y/0 LA

CONVENCION DE NUEVA YORK

A CRITICAL ANALYSIS OF LEGITIMATE EXPECTATION
vIs-A-viS EU BLOCKING REGULATIONS

LOOKING TO THE PAST FOR THE FUTURE:

INTERNATIONAL INVESTMENT LAW AS A FRAMEWORK TO PROTECT

PRIVATE ACTORS IN OUTER SPACE

REPROGRAMING GEOPOLITICAL FIREWALLS:

TECHNOLOGICAL NON-PROLIFERATIONS AND THE FUTURE OF
INVESTOR-STATE DISPUTE SETTLEMENT

BOOK REVIEWS

INTERNATIONAL COMMERCIAL ARBITRATION IN THE EUROPEAN UNION

BRUSSELS I, BREXIT, AND BEYOND BY CHUKWUDI OJIEGBE

THE TROUBLE WITH FOREIGN INVESTOR PROTECTION BY GUS VAN HARTEN

ITA CONFERENCE PRESENTATIONS

KEYNOTE REMARKS:

REGULATING ARBITRATOR ETHICS: GOLDILOCK'S GOLDEN RULE

AND MORE.

www.itainreview.com

The Institute for Transnational Arbitration

Phillipe Pinsolle
Yas Banifatemi

Alexandre Vagenheim

Alonso Bedoya Denegi

Niyat Ahuja
Naimeh Masumy

Vivasvat “Viva” Dadwal
Charles “Chip” B. Rosenberg

Jason Czerwiec

Sarah Vasani
Daria Kuznetsova

Fernando Tupa

Constantine Partasides, QC

A Division of The Center for American and International Law

5201 Democracy Drive
Plano, Texas, 75024-3561
USA




	ITA in Review
	ITA in Review
	A. Genesis of the Legitimate Expectations Principle
	B. Legitimate Expectations vis-à-vis International Law
	1. Regulatory Guarantees and Commitments Made through Contracts
	2. Clarity and Unambiguity regarding Protection of Expectations
	3. Intention behind the Promises and Commitments made by the Host State
	4. Reasonableness in having Legitimate Expectations

	C. Discretionary Powers of Arbitral Tribunals
	D. The EU Blocking Regulation and Legitimate Expectations
	1. Background of EU Blocking Regulation: An Investment Protection Undertone
	(i) Scope of Application of the Updated EU Blocking Regulation 2271/96

	2. Textual Analysis of the Blocking Regulation
	(i) “Comply with”
	(ii) Extraterritoriality
	(iii) Economic Interest
	(iv) Requirement to Inform the Commission
	(v) Authorization to Comply “Fully or Partially”
	(vi) Redressal Mechanism for Breach


	A. The Levers of US Regulatory Power
	1. The Committee on Foreign Investment in the United States
	2. Export Controls:  Commerce, the ECRA, and BIS

	B. Multilateralization of the TNP Strategy
	1. By Cooperation within Established Multilateral Frameworks
	2. By Extraterritorial Force of Domestic Law and Policy

	C. Tech Industry Impacts
	A. Traditional Carve-Outs for Security-Related State Action
	1. CIL Necessity as an Affirmative Defense to State Responsibility
	2. Non-Conforming and Non-Precluded Measures
	3. Security Exception Clauses

	B. International Adjudication of Security-Adjacent Measures
	1. The Good Faith Approach
	2. The Compensation for Lawful Expropriation Approach
	3. The Essential Issue:  Defining “Security”

	C. The National/Essential Security Interest in TNP
	1. The Policy Foundation of TNP
	2. Traditional/Hard Security: Military-Civil Fusion and Military Edge
	3. Industrial Planning & Economic Security

	A. Protecting Non-Controlling, Non-Passive Equity-Holders
	B. Regulating Commercial Geopolitics Through Treaty Practice
	A. Chapter 1:  National Threshold Issues
	B. Chapter 2:  Origins of ISDS Treaties
	C. Chapter 3:  Activation of the Treaties
	D. Chapter 4:  The Most Powerful Protections
	E. Chapter 5:  Special Access to Public Funds
	F. Chapter 6:  Intimidating Sovereigns
	G. G. Chapter 7:  Fault Lines and the Future of ISDS
	H. H. Appendix: Leading Hawks of ISDS
	A. ICSID/UNCITRAL Code, Draft Article 3
	B. ICSID/UNCITRAL Code, Draft Article 6
	C. ICSID/UNCITRAL Code, Draft Article 10
	D. Types of Claims Parties may Bring
	E. Defenses Available in a Commercial Arbitration with a State
	1. Jurisdictional challenge:  Arbitration clause
	2. Jurisdictional challenge:  Choice of Venue
	3. Defenses on the Merits:  Force Majeure
	4. Defense on the Merits:  Administrative Contracts
	5. Defense on the Merits:  Stabilization Clause
	6. Defenses on the Merits:  Corruption

	F. Remedies Available in Disputes with States
	G. Defenses in Purely Private Disputes Resulting from Regulatory Changes
	1. Changed Circumstances
	2. Doctrines that Apply as a Matter of Law
	3. Risk Allocation Clauses

	H. Implications of Commercial Arbitration on other Dispute Resolution Options
	1. From a State-Owned Company’s Perspective
	2. From a Private Company’s Perspective

	A. The Right to Arbitration
	B. Viability of Arbitration Proceedings
	C. Enforceability of Awards Involving Insolvent Parties
	ita-membership-application.pdf
	2022 Annual Membership Dues and Benefits
	Supporting Membership – $3,000
	Sponsoring Membership – $1,250

	Associate Membership – $725


	010-Back Cover 4822-5432-7295 v.1.pdf
	Slide Number 1

	00001-Front Cover 4848-2058-5983 v.1.pdf
	Slide Number 1


