
The Journal of the Institute for Transnational Arbitration

ITA IN REVIEW

2021
Volume 3, Issue 3



 

i 

ITA IN REVIEW 
 

VOL. 3 2021 NO. 3 
 

TABLE OF CONTENTS 
 
TRIBUTES 
   
TRIBUTE TO EMMANUEL GAILLARD (1952-2021) Philippe Pinsolle 

Yas Banifatemi 
 

1 

IN MEMORY OF MARTIN J. HUNTER (1937-2021) 
 

Alexandre Vagenheim 5 

 
ARTICLES   
   
¿PUEDE EJECUTARSE UN LAUDO CON UNA 
REPARACIÓN NO PECUNIARIA BAJO EL CONVENIO 
CIADI Y/O BAJO LA CONVENCIÓN DE NUEVA 
YORK? 
 

Alonso Bedoya Denegri 11 

A CRITICAL ANALYSIS OF LEGITIMATE 
EXPECTATION VIS-À-VIS EU BLOCKING 
REGULATIONS 
 

Niyati Ahuja 
Naimeh Masumy 

 

25 

LOOKING TO THE PAST FOR THE FUTURE: 
INTERNATIONAL INVESTMENT LAW AS A 
FRAMEWORK TO PROTECT PRIVATE ACTORS IN 
OUTER SPACE 
 

Vivasvat "Viva" Dadwal 
Charles "Chip" B. Rosenberg 

52 

REPROGRAMING GEOPOLITICAL FIREWALLS:   
TECHNOLOGICAL NON-PROLIFERATION AND  
THE FUTURE OF INVESTOR-STATE DISPUTE 
SETTLEMENT 

Jason Czerwiec 57 

 
BOOK REVIEWS   
   
INTERNATIONAL COMMERCIAL ARBITRATION IN 
THE EUROPEAN UNION BRUSSELS I, BREXIT AND 
BEYOND 
BY CHUKWUDI OJIEGBE 
 

Sarah Vasani 
Daria Kuznetsova 

141 

  



ii 

THE TROUBLE WITH FOREIGN INVESTOR 
PROTECTION 
BY GUS VAN HARTEN 

Fernando Tupa 148 

 
ITA CONFERENCE PRESENTATIONS   
   
KEYNOTE REMARKS: 
REGULATING ARBITRATOR ETHICS:  
GOLDILOCKS’ GOLDEN RULE 
 

Constantine Partasides, QC 155 

A REPORT ON THE PANEL 
“ENERGY ARBITRATIONS:  DIALOGUE BETWEEN 
EUROPE AND THE AMERICAS” 
 

Konstantin Mishin 169 

A REPORT ON THE PANEL 
“COMMERCIAL ARBITRATIONS RELATING TO 
REGULATORY CHANGES” 
 

Lena Raxter 176 

 
YOUNG ITA   
   
A REPORT ON THE PANEL 
“ARBITRATION & INSOLVENCY:  WHEN THEORY 
MEETS PRACTICE” 
 

Alicia Yeo 193 

REPORT ON #YOUNGITATALKS EVENT: 
THE PSYCHOLOGY OF WITNESS EVIDENCE AND 
ITS ROLE IN TRIBUNAL DECISION-MAKING 
 

Alexander Westin-Hardy 203 

REPORT ON #YOUNGITATALKS EVENT: 
MÉXICO Y EL ARBITRAJE DE INVERSÍON 

Juan Pablo Gómez-Moreno 207 

 
 



 

iii 

ITA IN REVIEW 
 

BOARD OF EDITORS 
 

EDITORS-IN-CHIEF 
 

Rafael T. Boza 
Pillsbury Winthrop Shaw Pittman LLP, 

Houston 

Charles (Chip) B. Rosenberg 
King & Spalding L.L.P., Washington, D.C. 

 
MEDIA EDITOR 

 
Whitley Tiller 

EVOKE Legal, Washington D.C. 
 

EXECUTIVE EDITORS 
 

Enrique A. Jaramillo 
Locke Lord, LLP, Houston 

Albina Gasanbekova 
Mitchell Silberberg & Knupp L.L.P., 

Washington, D.C. 
 

CONTENT EDITORS 
 

Thomas W. Davis 
Case Manager & Arbitral Secretary, 

Arbitration Place, Cleveland 

Menalco J. Solis 
White & Case L.L.P., Paris 

 
ASSISTANT EDITORS 

 
TJ Auner 
Holland & Knight LLP, Dallas 
 

Julie Bloch 
B. Cremades & Asociados, Madrid 

J. Brian Johns 
US Federal Judiciary, Georgia 
 

Raúl Pereira Fleury 
Ferrere Abogados, Paraguay 

 

Raquel Martinez Sloan 
White & Case L.L.P., Washington, D.C. 

Naimeh Masumy 
Arbitration Center of Iran Chamber 

(ACIC), Tehran 
 

ITA in Review 
 

is 
 



 

iv 

a Publication of the 
Institute for Transnational Arbitration 

 
a Division of the 

Center for American and International Law 
5201 Democracy Drive 
Plano, TX  75024-3561 

 
© 2021 - All Rights Reserved. 

 
 



193 [Volume 3 

A REPORT ON #YOUNGITATALKS 
“ARBITRATION & INSOLVENCY:  WHEN THEORY MEETS PRACTICE” 

by Alicia Yeo 

I. INTRODUCTION

In October 2021, the young practitioners’ group of the Institute for Transnational 

Arbitration (“Young ITA”) held a virtual webinar to explore the practical issues that 

arise at the intersection of insolvency and arbitration, from both Brazilian and US law 

perspectives.  This panel was the closing event of São Paulo Arbitration Week.  It 

presented insights on arbitration and insolvency from the perspectives of lawyers 

involved in shaping its practice and discussed recent developments in the area (such 

as the newly published International Bar Association (“IBA”) Toolkit on Insolvency and 

Arbitration and the new Brazilian Bankruptcy Act). 

Moderated by Young ITA’s North America Chair Lídia Rezende (Chaffetz Lindsey, 

New York), the panel discussion centered on three topics that often arise in the 

international arbitration and insolvency space:  (1) the right to initiate arbitration 

when insolvency procedures are involved; (2) the viability of arbitration proceedings 

brought by insolvent parties, particularly with regard to security for costs; and (3) the 

enforceability of arbitral awards.  The panelists were Ruth Teitelbaum (Arbitrator, 

Mediator and Advisor, New York), Eduardo A. Mattar (Padis Mattar Advogados, São 

Paulo), Jennifer Permesly (Skadden, New York), and André Luis Monteiro (Quinn 

Emanuel, London).  

They offered a breadth of experience across a range of different jurisdictions and 

professional backgrounds.  Monteiro is Of Counsel at Quinn Emanuel and a former 

Visiting Scholar at Queen Mary University of London.  Teitelbaum currently practices 

as arbitrator and mediator in international arbitrations but was previously Head of 

Underwriting at a hedge fund.  Mattar, founding partner of Padis Mattar Advogados, 

focuses on arbitration, insolvency, and special situations, and is a restructuring 

expert.  Permesly, partner in the International Litigation and Arbitration Group of 

Skadden, is also co-chair of the IBA’s Insolvency and Arbitration Group.  

This article is from ITA in Review, Volume 3, Issue 3.
The Center for American and International Law d/b/a The Institute for 

Transnational Arbitration ©2021 – www.caillaw.org.
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II. TOPICS OF DISCUSSION 

A. The Right to Arbitration 

The first question addressed by the panel was whether the initiation of insolvency 

procedures against a party is capable of precluding the right of that party to initiate 

arbitration proceedings.   

Permesly provided a primer to this layered and complex question, with a focus on 

the US perspective.  

She explained that the insolvency regimes in various jurisdictions do indeed 

purport to preclude arbitration where the insolvency process has already begun.  

However, it is unclear whether insolvency rules applying in one jurisdiction must be 

followed or considered by arbitrators acting in other jurisdictions.  The IBA was 

particularly interested in this question and sought to provide guidance to 

practitioners in the IBA Toolkit on Insolvency and Arbitration, the development of 

which Permesly oversaw as co-chair of the IBA’s Insolvency and Arbitration Group.  

Structurally, the right to arbitration tends to derive from an entirely different 

statute or set of rules from insolvency regimes across various jurisdictions.  In the US, 

for instance, arbitration operates under a very strong federal preference for 

arbitration per the Federal Arbitration Act (“FAA”).  Yet, the US insolvency regime is 

under a different statute with a very strong policy rationale that seeks to provide a 

single forum for the resolution of creditors’ claims relating to an insolvent entity.  

Quoting from the court in In re Bethlehem Steel Corp., she notes that there are 

sometimes disputes involving both the Bankruptcy Code and the FAA which will 

present a conflict of “near polar extremes,” whereby bankruptcy policy exerts an 

“inexorable pull towards centralization” while arbitration policy advocates for a 

“decentralized approach towards dispute resolution.” 1  As such, the US and other 

jurisdictions across the world have struggled to strike the right balance when it 

comes to reconciling these two seemingly irreconcilable areas of law.  Permesly 

summarized the four general approaches taken by various jurisdictions surveyed by 

 
1 In re Bethlehem Steel Corp., 390 B.R. 784 (Bankr. S.D.N.Y. 2008) 



 ITA IN REVIEW 
 

195 [Volume 3 

the IBA’s Insolvency and Arbitration Group, noting that the approaches tended to 

diverge greatly.  The IBA ultimately recommended that arbitrators should first 

consider the default position in the jurisdiction regulating the insolvency, then assess 

that position’s impact on the right to arbitration.  

Monteiro then gave an overview of Brazil’s recently updated approach to 

arbitration and insolvency.  Brazil’s new Bankruptcy Act came into force in January 

2021.  Notably, the new rules acknowledged the intersection between arbitration and 

insolvency—an overlap which was not acknowledged in the previous iteration of the 

Brazilian Bankruptcy Act or the Brazilian Arbitration Act.  Monteiro also explained 

that the new laws took a rather liberal and arbitration-friendly approach, highlighting 

two particular provisions.  

First, Article 6, paragraph 9 provides that a preexisting arbitration agreement is 

not discharged by the initiation of insolvency proceedings.  As such, liquidators or 

trustees cannot discharge a pre-existing arbitration agreement when the insolvency 

process begins, nor is it necessary to seek the court’s permission to enforce the 

arbitration agreement against an insolvent party.  Neither creditors nor insolvent 

parties are prevented from commencing or continuing arbitration proceedings after 

judicial reorganization or winding up orders are issued.  Monteiro noted that the 

position taken by Article 6, paragraph 9 codified the approach already followed by the 

courts in case law. 

Second, Article 22, paragraph III(c) provides that a trustee or liquidator will take 

over the management of the estate’s legal representation in court proceedings and 

arbitrations.  Upon the issuance of winding up orders, the trustee/liquidator will be 

able to manage legal affairs—it may choose to hire lawyers, replace lawyers, discuss 

potential settlements, and other such actions.  However, Monteiro emphasized that 

this change does not stay ongoing arbitration proceedings, which will otherwise 

continue.  

B. Viability of Arbitration Proceedings 

Rezende then steered the discussion towards how parties decide whether to 

initiate arbitration proceedings at all.  What factors parties that are in insolvency 
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proceedings or nearing insolvency usually consider when deciding whether to file for 

arbitration?  Who makes the decision to initiate arbitration proceedings? Does an 

insolvent party need funding to initiate arbitration proceedings?  

Mattar, informed by his experiences as restructuring counsel, provided insight 

from a Brazilian perspective.  He noted that counterparties to the debtor in 

liquidation or arbitration proceedings are unlikely to be recognized as creditors by 

bankruptcy courts if there is not already an arbitral or other judicial award 

acknowledging the debt they are owed.  As such, these counterparties are 

disincentivized from staying arbitration or liquidation proceedings.  

On the question of who decides whether to initiate arbitration, Mattar explained 

that the decision generally falls to (i) the debtor-in-possession, or (ii) the debtor’s 

trustee, receiver, or administrator if it is no longer in possession.  Mattar noted that 

Brazil takes a very liberal approach with regard to what a debtor-in-possession can 

do, as its decisions do not require approval from the courts.  For the second scenario, 

Mattar explained that liquidation proceedings in Brazil (somewhat equivalent to 

Chapter VII proceedings in the US) mean that the debtor is separated from its assets 

and liabilities—consequently, these assets and liabilities are under the management 

of said trustee, receiver, administrator or equivalent.  That entity is charged with 

deciding how to manage disputes.  It may decide to take over arbitration proceedings 

already in place or to start new arbitration proceedings.  

Whether an insolvent party needs funding to initiate arbitration proceedings 

depends on how the funding is structured, both for reorganization and liquidation 

proceedings.  If the funding is structured in a manner whereby it only considers the 

financing of the insolvent debtor to bear the costs of the dispute, then the court’s 

approval is not required—debtor-in-possession logic applies.  For liquidation 

proceedings, the court’s approval is not a requirement but is generally recommended.  

If the financing can be considered a transfer of assets (as opposed to granting the 

funder the right to participate in the claim), then court authorization may be needed 

for judicial reorganization and certainly needed for liquidation. 

Teitelbaum added a further dimension to the picture by explaining the decision-
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making process for potential funders, having previously worked as Head of 

Underwriting at a third-party funder.  She defined “third-party funding” as non-

recourse capital from a capital provider which is not a part of the existing capital 

structure of the company involved in insolvency proceedings or a dispute.  “Non-

recourse” means that if the claimant does not win or obtain a form of monetary 

settlement, the funder receives no repayment.  In the context of insolvency, 

liquidators may seek third-party funding where existing shareholders of the company 

are unable or unwilling to finance legal claims, including international arbitration 

claims, which would be a source of funds for distribution among creditors.   

Teitelbaum observed that there are many ways for a funder to lose, even if the 

claimant wins.  On a basic level, the cost and time required to monetize a claim may 

mean the funder would have been better off investing in something less risky.  

Additionally, the funder also loses out if the respondent actually has no attached 

assets or is otherwise unable to pay.  Furthermore, the funder’s ability to collect the 

proceeds of a dispute is affected if there is a flaw in the funding transaction or 

intravenous circumstances such that the funder is unable to secure its share of the 

claim proceeds.  If there are accusations of fraud relating to the transaction, this can 

also affect the funder’s ability to recover its share.  For example, Argentina accused 

Burford Capital and the claimants of fraud in Teinver S.A., Transportes de Cercanías 

S.A. and Autobuses Urbanos del Sur S.A. v. Argentine Republic.2 

In the context of insolvency, a key issue is who owns or controls the claim.  An 

important covenant made by the claimant (i.e. the recipient of the funds) in a funding 

agreement is that the claimant actually owns the claim and that no one else has a lien 

on the claim.  If reorganization occurs and the claimant loses ownership of the claim 

to another entity and that entity is not party to the funding agreement, the funder 

may have issues recovering its proceeds.  As such, funders must weigh the risks of 

loss of ownership occurring when deciding whether to provide funding.  

Additionally, funders consider whether they are willing for the funding agreement 

 
2 Teinver S.A., Transportes de Cercanías S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine 
Republic, ICSID Case No. ARB/09/1, Decision on Annulment (May 29, 2019). 
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to become public record.  Funding agreements approved by courts will become part 

of the record—this means there will be a disclosure of the funding agreement itself, 

rather than a mere disclosure of the existence of funding.    

Teitelbaum observed that there are two current trends in this area.  First, some 

funders appear more likely to take on significant risk by purchasing bankrupt 

companies, which allows control but requires the funders to provide significant 

capital.  She noted that this arguably might not even qualify as third-party funding.  

Second, other funders are heading in the opposite direction—they avoid any direct 

relationship with the insolvent party or claim itself, and instead fund law firms 

through portfolio financing or other routes.  This avoids issues of governance and 

ownership of claims but raises some ethical issues for the lawyers involved.   

Rezende then turned the discussion towards security for costs.  She asked the 

panelists what factors are normally considered by tribunals when deciding on 

applications for security for costs.   

Monteiro explained that, generally, if it seems likely that the claimant will not be 

able to pay adverse costs award, tribunals usually allow the respondent to apply for 

security for costs.  The mere fact that a claimant has obtained funding from a third 

party does not necessarily mean that there is a material deterioration in the claimant’s 

finances.  The significance of the third-party funding depends on why the claimant 

sought such funding—financially stable claimants may also choose to share risk and 

liquidity through such arrangements.  While the answer might be found in the funding 

agreement, parties often have concerns about the disclosure of such agreements, as 

also alluded to by Teitelbaum.  Where the party seeking security for costs was already 

aware that the insolvent party was struggling financially, arbitrators may also 

consider that the former should not be awarded security for costs, since it knowingly 

took on the risk of suing an insolvent party.  In this case, the question being asked is, 

“Who took the risk at the beginning of the commercial or business relationship?” 

Mattar took this further and clarified that the fact that the debtor is in insolvency 

proceedings does not mean that security for costs is required—a common 

misconception.  In fact, this might even indicate that the tribunal should not award 
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security for costs.  This is because once the debtor is in judicial reorganization or 

liquidation proceedings, the debtor’s pre-existing and ongoing obligations are 

protected against pre-petition claims to enable the debtor to comply with those 

ongoing obligations.  Financing a pre-existing arbitration dispute falls within this 

category of protected obligations—priority is given to administrative expenses arising 

from the need to defend its own interests.  However, Mattar cautioned that this is 

still case-specific.  Some insolvent companies may not be able to foot arbitration bills 

or have empty estates.   

To round off this segment of the discussion, Teitelbaum gave an overview of 

current trends relating to security for costs.  On one hand, the number of applications 

for costs involving insolvency proceedings has increased.  However, this has not been 

met with an equal increase in the number of decisions from tribunals awarding such 

costs.  In Teitelbaum’s view, it is likely that there will be increased demand for 

transparency in funding disclosure and a greater possibility that claimants will have 

to post security.  She noted, however, that the current case law on security for costs 

is troubling—there is still no coherent view or policy on the role arbitrators should 

play in deciding the post-award priority of creditors.  The lack of a coherent policy 

creates significant uncertainty and makes international arbitration more costly for all 

involved.  Third party funders are more likely to need to obtain expensive insurance 

policies, which increases the share of proceeds they will take from the claimants.   

Teitelbaum used the tribunal's decision in Dirk Herzig as Insolvency Administrator 

over the Assets of Unionmatex v. Turkmenistan as a case study to demonstrate the 

issues arising in the context of third-party funding and security for costs 

applications. 3   In Unionmatex, the majority of the tribunal initially ordered the 

claimant to post US$3 million in security at the request of the respondent, on the 

basis that the funding agreement stated the third-party funder was not liable for any 

adverse costs award.  Shortly after, the claimant proved incapable of complying with 

the order to post security.  On the basis of denial of justice concerns, the tribunal 

 
3 Dirk Herzig as Insolvency Administrator over the Assets of Unionmatex Industrieanlagen GmbH v. 
Turkmenistan, ICSID Case No. ARB/18/35 (2018). 
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then decided to rescind its initial order for security for costs and allow the arbitration 

to proceed.  Teitelbaum noted that the tribunal seemed dismayed or surprised that 

the funder did not simply put up the US$3 million, which showed that they lacked 

understanding of how costly the capital is—the true cost to the claimant is much 

higher than US$3 million, as the claimant likely had to give up a large portion of the 

potential proceeds in order to obtain such funding (considering its poor bargaining 

position as a bankrupt entity going up against a foreign sovereign).   

To Teitelbaum, this case demonstrated that arbitrators lack a coherent view of 

their role in relation to security for costs in an insolvency context, as they seem to 

engage in potentially inappropriate prejudgment of the creditworthiness of the 

parties in order to make these decisions.  She predicts that the coming years will see 

a rise in arbitrator challenges on the basis of their security for costs decisions, as the 

reasoning provided often is opaque or not strong enough.  

C. Enforceability of Awards Involving Insolvent Parties 

The panel then turned to what happens once an arbitration award is actually 

issued. 

The first issued raised by Rezende was how tribunals can ensure the enforceability 

of their awards, in the context of parallel insolvency proceedings conducted in 

jurisdictions different from the seat of arbitration.  

Permesly began with a reminder that the overarching principle of arbitration is to 

issue an enforceable arbitration award, so arbitrators must consider how the award 

may be stymied by insolvency proceedings.  She noted that there are generally two 

schools of thought, both of which tend to be extremes—one is too deferential to 

bankruptcy courts and the other does not pay sufficient heed to the insolvency 

proceedings.   

Drawing on her experience with the IBA Toolkit, Permesly noted that one 

similarity among all the jurisdictions the IBA Insolvency and Arbitration Group 

surveyed was that an arbitration award is not automatically enforceable if insolvency 

proceedings are ongoing—the award will at least need to be brought before a court, 

whereby the winning party will receive the same consideration as any other creditor 
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in the insolvency proceedings.  In other words, an arbitration award does not allow a 

creditor to circumvent insolvency proceedings via the New York Convention's 

enforcement mechanisms to receive payment before all other creditors.   

A creditor may be able to enforce the arbitration award in other jurisdictions 

beyond the jurisdiction where the insolvency proceedings are taking place.  However, 

the court assessing the enforcement action will have to carefully consider conflict of 

laws and public policy issues which arise where insolvency proceedings are ongoing 

elsewhere.   

Permesly then helpfully walked through the IBA Toolkit’s checklist for 

practitioners, which contained a comprehensive list of questions to guide 

practitioners in ensuring that the arbitration award at hand is enforceable.  This 

checklist can be found in the Annex of the Toolkit. 

Related to the enforceability of arbitration awards is the question of whether 

third-party funders can secure payment from arbitration awards where insolvency is 

involved.  On this point, Teitelbaum advised that the clearest solution is for the funder 

to already have priority in the debt structure.  Otherwise, the priority and timing of 

pay-out from the award proceedings is likely very precarious.   

Additionally, Mattar provided insight on how one should handle offsetting in 

relation to the arbitration award where this might impinge on the priority of creditors 

in insolvency proceedings.  Rezende asked what tribunals ought to do in a situation 

whereby a claimant’s claims and a respondent’s counterclaims are both at least 

partially granted and there would ordinarily be an offset, except one party is subject 

to insolvency proceedings.  Should the tribunal allow an offset? If so, what does this 

mean for the priority of creditors in the bankruptcy proceedings?  

Mattar’s answer as to whether a tribunal should allow the offset is that it depends 

on how the substantive law gives effect to the co-existence of a debt and a credit 

between two parties.  In Brazil, the off-setting is automatic—if the tribunal determines 

before judicial reorganization or liquidation that there is indeed credit for the 

claimant against the respondent and vice versa, this will be off-set at that point.  

However, if the insolvent debtor has credit against the counterparty where there was 
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no debt before the arbitration claim was filed, but the debt was declared in the course 

of the arbitration proceedings, then the claim is considered pre-petition and the debt 

is post-petition.  In that case, there should not be an offset.  Mattar noted that the 

question of whether the arbitration claim was brought pre-petition or post-petition 

is one for the bankruptcy court to determine, not the tribunal.  

III. CONCLUSION 

In the course of the discussion, the panelists explored the various points of 

tension and overlap between arbitration and bankruptcy, focusing on Brazil’s and US’ 

perspectives.  They covered issues across the lifecycle of arbitration proceedings—

beginning with the right of arbitration, the panel then moved to the viability of 

arbitration proceedings and ended on the enforceability of arbitration awards.  

Complete with an overview of recent developments in the arbitration and bankruptcy 

space, this webinar provided a comprehensive introduction to a complex and 

interesting area of practice. 
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practices international arbitration and commercial litigation.  
She has represented major multinational corporations, 
government-owned entities, and foreign sovereigns in 
matters across a range of industries, including construction, 
energy, and insurance.  She completed her BA in Law at the 
University of Cambridge and her LLM at New York University 
before joining the firm in 2020. 
 
 



 

      
 

INSTITUTE FOR TRANSNATIONAL ARBITRATION 
of 

THE CENTER FOR AMERICAN AND INTERNATIONAL LAW 
 

The Institute for Transnational Arbitration (ITA) provides advanced, continuing education for lawyers, judges and other professionals 
concerned with transnational arbitration of commercial and investment disputes. Through its programs, scholarly publications and membership 
activities, ITA has become an important global forum on contemporary issues in the field of transnational arbitration. The Institute’s record of 
educational achievements has been aided by the support of many of the world’s leading companies, lawyers and arbitration professionals. 
Membership in the Institute for Transnational Arbitration is available to corporations, law firms, professional and educational organizations, 
government agencies and individuals.  

MISSION 
Founded in 1986 as a division of The Center for American and International Law, the Institute was created to promote global adherence to the 
world's principal arbitration treaties and to educate business executives, government officials and lawyers about arbitration as a means of resolving 
transnational business disputes.   

WHY BECOME A MEMBER? 
Membership dues are more than compensated both financially and professionally by the benefits of membership. Depending on the level of 
membership, ITA Members may designate one or multiple representatives on the Institute’s Advisory Board, each of whom is entitled to attend, 
without charge, the ITA Annual Meeting and Workshop in Dallas or the annual Americas Workshop in Latin America. Advisory Board members 
also receive a substantial tuition discount at all other ITA programs.  
Advisory Board members also have the opportunity to participate in the Institute’s leadership, professional initiatives, practice committees and a 
variety of other free professional and social membership activities throughout the year. Advisory Board members also receive a free subscription 
to ITA’s e-journal ITA in Review, newsletter News and Notes, and all ITA video and audio online educational products. Your membership and 
participation support the activities of one of the world’s leading forums on international arbitration today. 

THE ADVISORY BOARD 
The work of the Institute is done primarily through its Advisory Board, and its committees. The current practice committees of the ITA are the 
Americas Initiative Committee (comprised of Advisory Board members practicing or interested in Latin America), the Young ITA Committee 
(comprised of Young ITA Members and Advisory Board members under 40 years old) and the In-House Counsel Committee. The Annual 
Meeting of the Advisory Board and its committees occurs each June in connection with the annual ITA Workshop, including a variety of social 
activities and the ITA Forum, a candid off-the-record discussion among peers on current issues and concerns in the field. Other committee 
activities occur in connection with the Americas Workshop and throughout the year. 

PROGRAMS 
The primary public program of the Institute is its annual ITA Workshop, presented each year on the third Thursday in June in connection with the 
ITA Annual Meeting. Other annual programs include the ITA-ASIL Conference in Washington, D.C., the ITA-IEL-ICC Joint Conference on 
International Energy Arbitration in Houston, and the ITA Americas Workshop customarily in Latin America. ITA conferences customarily 
include a Young Lawyers Roundtable organized by Young ITA, which also presents a variety of #YoungITATalks events in cities around the 
world throughout the year. For a complete calendar of ITA programs, please visit our website at www.cailaw.org/ita. 

PUBLICATIONS 
ITA is a founding sponsor of KluwerArbitration.com, the most comprehensive, up-to-date portal for international arbitration resources online.  
The ITA Arbitration Report, a free email subscription service available at KluwerArbitration.com and prepared by the ITA Board of Reporters, 
delivers timely reports on awards, cases, legislation and other current developments from over 60 countries, organized by country, together with 
reports on new treaty ratifications, new publications and upcoming events around the globe. All ITA members receive a free subscription to ITA 
in Review, an e-journal edited by its Board of Editors. The Institute’s acclaimed Scoreboard of Adherence to Transnational Arbitration 
Treaties, a comprehensive report on the status of every country’s adherence to the primary international arbitration treaties, is published on ITA’s 
website and in its quarterly newsletter, News and Notes. The Online Education Library on the Institute’s website presents a variety of 
educational videos, mock arbitrations, recorded webinars, oral history interviews and books, many of them produced by the Academic Council 
for the benefit of professors, students and practitioners of international arbitration.  ITAFOR (the ITA Latin American Arbitration Forum), a listserv 
launched in 2014 is the leading online forum on international arbitration in Latin America. International dispute resolution instructors are welcome 
to explore the course curricula and other pedagogical materials shared by leading professors on the website’s Legal Educators Resources 
Collection and to participate in the accompanying ITA-LEL listserv. Young ITA members receive the Young ITA Newsletter. 
Please join us. For more information, visit ITA online at www.cailaw.org/ita. 

http://www.cailaw.org/ita
http://www.cailaw.org/


 
 

INSTITUTE FOR TRANSNATIONAL ARBITRATION 
2022 Annual Membership Dues and Benefits 

Sustaining Membership – $6,000  
(open to corporations, firms, and other organizations) 
 Eight Advisory Board representatives (two under 40) with all Advisory Board Member benefits described below 
 The right to designate an unlimited number of additional Advisory Board representatives for $500 each 
 The right to designate up to four additional Advisory Board members under 40 for $300 each 
 All employees entitled to member discount at ITA Programs 
 Recognition as a Sustaining Member in publications 

Supporting Membership – $3,000  
(open to corporations, firms, and other organizations) 
 Four Advisory Board representatives (one under 40) with all Advisory Board Member benefits described below  
 The right to designate an unlimited number of additional Advisory Board representatives for $600 each 
 The right to designate up to two additional Advisory Board members under 40 for $300 each 
 All employees entitled to member discount at ITA Programs 
 Recognition as a Supporting Member in publications 

Sponsoring Membership – $1,250 
(open to individuals, corporations, firms, and other organizations) 
 One Advisory Board representative with all Advisory Board  Member benefits described below  
 Recognition as a Sponsoring Member in publications 

Associate Membership – $725  
(open to individuals) 
 Membership on the Institute Advisory Board, with all Advisory Board Member benefits described below 
 The opportunity to use the Center’s facilities in Plano for education-related activities 
 Recognition as an Associate Member in publications 

Academic / Government / Non-Profit Membership - $395 
(open to universities, government agencies, judicial and arbitral institutions, non-profit corporations and full-time employees or students of such organizations)  
 One Advisory Board representative with all Advisory Board Member benefits described below  
 Recognition as an Academic/Government/Non-Profit Member in publications  

Arbitral Institution Membership – Invitation Only 
(open by invitation only to select Arbitral Institutions with significant international caseloads)  
 One Advisory Board representative with all Advisory Board Member benefits described below  
 An opportunity to co-sponsor the annual Americas Workshop in Latin America  
 Recognition as an Arbitral Institution Member in publications 

Young ITA Membership - $0 
(open to individuals under 40) 
 Free membership in ITA as a Young ITA Member (does not include membership on the Advisory Board)  
 Free attendance at Young ITA programs and meetings and the annual ITA Forum in Dallas 
 Young ITA member discount at the annual ITA Workshop and all other ITA programs, publications and online educational products 
 Opportunity to serve in the Young ITA leadership  
 Opportunity to participate in Young ITA online fora 
 Free subscription to the ITA e-journal ITA in Review and e-newsletter News & Notes 
 Recognition as a Young ITA Member in publications 

 

Advisory Board Member Benefits 
o Free attendance at the ITA Annual Meeting and Workshop OR the Annual Americas Workshop   
o Free attendance at the members-only ITA Forum  
o Member discount at all other ITA programs 
o Free subscription to all ITA video and audio online educational products 
o Free subscription to ITA's e-journal ITA in Review and quarterly newsletter News and Notes, with its Scoreboard of Adherence to 

Transnational Arbitration Treaties 
o Opportunity to participate in the committees, leadership and other activities of the Advisory Board 
o Recognition as an Advisory Board member in publications 
o If qualified, the right to appear on the IEL Energy Arbitrators List 

 



www.itainreview.com

The Institute for Transnational Arbitration
A Division of The Center for American and International Law

5201 Democracy Drive
Plano, Texas, 75024-3561
USA

Table of Contents
TRIBUTES

TRIBUTE TO EMMANUEL GAILLARD (1952-2021) Phillipe Pinsolle
Yas Banifatemi

IN MEMORY OF MARTIN J. HUNTER (1937-2021) Alexandre Vagenheim

ARTICLES

PUEDE EJECUTARSE UN LAUDO CON UNA REPARACIÓN Alonso Bedoya Denegi
NO PECUNIARIA BAJO EL CONVENIO DEL CIADI Y/O LA
CONVENCIÓN DE NUEVA YORK

A CRITICAL ANALYSIS OF LEGITIMATE EXPECTATION Niyat Ahuja
VIS-Á-VIS EU BLOCKING REGULATIONS Naimeh Masumy

LOOKING TO THE PAST FOR THE FUTURE: Vivasvat “Viva” Dadwal
INTERNATIONAL INVESTMENT LAW AS A FRAMEWORK TO PROTECT Charles “Chip” B. Rosenberg
PRIVATE ACTORS IN OUTER SPACE

REPROGRAMING GEOPOLITICAL FIREWALLS:  Jason Czerwiec
TECHNOLOGICAL NON-PROLIFERATIONS AND THE FUTURE OF
INVESTOR-STATE DISPUTE SETTLEMENT

BOOK REVIEWS

INTERNATIONAL COMMERCIAL ARBITRATION IN THE EUROPEAN UNION Sarah Vasani
BRUSSELS I, BREXIT, AND BEYOND BY CHUKWUDI OJIEGBE Daria Kuznetsova

THE TROUBLE WITH FOREIGN INVESTOR PROTECTION BY GUS VAN HARTEN Fernando Tupa

ITA CONFERENCE PRESENTATIONS

KEYNOTE REMARKS: Constantine Partasides, QC
REGULATING ARBITRATOR ETHICS: GOLDILOCK’S GOLDEN RULE

AND MORE.


	ITA in Review
	ITA in Review
	A. Genesis of the Legitimate Expectations Principle
	B. Legitimate Expectations vis-à-vis International Law
	1. Regulatory Guarantees and Commitments Made through Contracts
	2. Clarity and Unambiguity regarding Protection of Expectations
	3. Intention behind the Promises and Commitments made by the Host State
	4. Reasonableness in having Legitimate Expectations

	C. Discretionary Powers of Arbitral Tribunals
	D. The EU Blocking Regulation and Legitimate Expectations
	1. Background of EU Blocking Regulation: An Investment Protection Undertone
	(i) Scope of Application of the Updated EU Blocking Regulation 2271/96

	2. Textual Analysis of the Blocking Regulation
	(i) “Comply with”
	(ii) Extraterritoriality
	(iii) Economic Interest
	(iv) Requirement to Inform the Commission
	(v) Authorization to Comply “Fully or Partially”
	(vi) Redressal Mechanism for Breach


	A. The Levers of US Regulatory Power
	1. The Committee on Foreign Investment in the United States
	2. Export Controls:  Commerce, the ECRA, and BIS

	B. Multilateralization of the TNP Strategy
	1. By Cooperation within Established Multilateral Frameworks
	2. By Extraterritorial Force of Domestic Law and Policy

	C. Tech Industry Impacts
	A. Traditional Carve-Outs for Security-Related State Action
	1. CIL Necessity as an Affirmative Defense to State Responsibility
	2. Non-Conforming and Non-Precluded Measures
	3. Security Exception Clauses

	B. International Adjudication of Security-Adjacent Measures
	1. The Good Faith Approach
	2. The Compensation for Lawful Expropriation Approach
	3. The Essential Issue:  Defining “Security”

	C. The National/Essential Security Interest in TNP
	1. The Policy Foundation of TNP
	2. Traditional/Hard Security: Military-Civil Fusion and Military Edge
	3. Industrial Planning & Economic Security

	A. Protecting Non-Controlling, Non-Passive Equity-Holders
	B. Regulating Commercial Geopolitics Through Treaty Practice
	A. Chapter 1:  National Threshold Issues
	B. Chapter 2:  Origins of ISDS Treaties
	C. Chapter 3:  Activation of the Treaties
	D. Chapter 4:  The Most Powerful Protections
	E. Chapter 5:  Special Access to Public Funds
	F. Chapter 6:  Intimidating Sovereigns
	G. G. Chapter 7:  Fault Lines and the Future of ISDS
	H. H. Appendix: Leading Hawks of ISDS
	A. ICSID/UNCITRAL Code, Draft Article 3
	B. ICSID/UNCITRAL Code, Draft Article 6
	C. ICSID/UNCITRAL Code, Draft Article 10
	D. Types of Claims Parties may Bring
	E. Defenses Available in a Commercial Arbitration with a State
	1. Jurisdictional challenge:  Arbitration clause
	2. Jurisdictional challenge:  Choice of Venue
	3. Defenses on the Merits:  Force Majeure
	4. Defense on the Merits:  Administrative Contracts
	5. Defense on the Merits:  Stabilization Clause
	6. Defenses on the Merits:  Corruption

	F. Remedies Available in Disputes with States
	G. Defenses in Purely Private Disputes Resulting from Regulatory Changes
	1. Changed Circumstances
	2. Doctrines that Apply as a Matter of Law
	3. Risk Allocation Clauses

	H. Implications of Commercial Arbitration on other Dispute Resolution Options
	1. From a State-Owned Company’s Perspective
	2. From a Private Company’s Perspective

	A. The Right to Arbitration
	B. Viability of Arbitration Proceedings
	C. Enforceability of Awards Involving Insolvent Parties
	ita-membership-application.pdf
	2022 Annual Membership Dues and Benefits
	Supporting Membership – $3,000
	Sponsoring Membership – $1,250

	Associate Membership – $725


	010-Back Cover 4822-5432-7295 v.1.pdf
	Slide Number 1

	00001-Front Cover 4848-2058-5983 v.1.pdf
	Slide Number 1


