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BETWEEN ACCURACY AND CREDIBILITY:
THE PROBLEM WITH A WITNESS

by Anna Isernia Dahlgren

I.  INTRODUCTION

This article considers the panel discussion that took place on June 16, 2022 at the
34th Annual ITA Workshop and Annual Meeting in Austin, Texas and focused on the
nature of human memory and its impact on witness testimony in international
arbitration proceedings. “The Problem with a Witness” featured Kate Davies QC
(Allen & Overy LLP, London)' moderating a panel made up of Professor Kimberley
Wade (University of Warwick, Coventry),”> Professor Maxi Scherer (WilmerHale,
London),® and Ed Williams QC (Cloisters, London).*

Finding its roots in the Kaplan Lecture on the Fallacy of Witness Evidence given
by Toby Landau QC in 2010,® Davies guided the panel through a discussion on the
fallibility of human memory, its impacts on international arbitration proceedings, and
how the arbitral process can exacerbate or mitigate the effects thereon.

This review begins by highlighting the problems with witness accuracy by

examining both Professor Wade’s findings in the International Chamber of Commerce

! Kate Davies QC is a partner in Allen & Overy’s International Arbitration practice group, with extensive
experience with both institutional and ad hoc arbitration proceedings in both the commercial and
investment treaty contexts.

% Professor Kimberley Wade is a psychologist who focuses her work on human memory and cognition
with a particular interest in how psychology can inform the practice and policy of legal settings. In 2015,
she was asked to join the ICC’'s Witness Memory Task Force, where she served as a scientific advisor.

% Professor Maxi Scherer serves as special counsel at WilmerHale, and professor of law at Queen Mary,
University of London, and is regularly ranked as a leading arbitration practitioner. Professor Scherer
attended the panel virtually.

* Ed Williams QC has a trial and appellate practice that focuses on employment-related commercial and
discrimination law. Williams also acts as a mediator and co-founded a firm that mediates large-scale
legal disputes with a focus on those containing a political element.

® See Toby Landau QC, The Kaplan Lecture at the Hong Kong Club, Tainted Memories: Exposing the
Fallacy of Witness Evidence in International Arbitration (Nov. 17, 2010) (write-up available at,
https:/ /staticl.squarespace.com/static /5fc4c63ed27{f856¢265d945 /t /5fd03d52ab2d482295d7e0a2 /1
607482708302 /2010+-
+Toby+Landau+QC+%E2%80%93+Tainted+Memories%EF%BC%9AExposing+the+Fallacy+of+Witness+E
vidence+in+International+Arbitration+.pdf).
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(“ICC") Task Force on Witness Evidence Report® (the “ICC Report”) and her remarks
about witness confidence as a proxy for accuracy. It then shifts to a review of witness
credibility issues before discussing whether it is worth mitigating these issues in
witness evidence and how to do so. Finally, it concludes with a few suggestions.
II. THE ACCURACY OF A WITNESS
“Remembrance of things past is not necessarily the remembrance of things as they were.”
—MARCEL PROUST, IN SEARCH OF LOST TIME

While often thought of like instantly retrievable film reels stored in the recesses
of our psyche, memories are less concrete than we like to imagine. In fact, human
memory is extremely malleable, influenced by things like misinformation, personal
bias, the phrasing of a question designed to get us to recall something or elicit a
specific response, discussions with a co-witness, and the retelling of the event from
a different perspective. Yet human memory plays a central role in the procedure of
international arbitration, primarily through the introduction of witness evidence in
the form of written and oral testimony.

This tension was brought to the forefront of the arbitration community’s attention
by Toby Landau QC, who followed up his 2010 Kaplan Lecture with his 2015 guest
speech, entitled Unreliable Recollections, False Memories and Witness Testimony, at a
meeting of the ICC Commission of Arbitration and ADR.” The ICC responded to
Landau’s call-to-arms by putting together a task force, focused on “Maximising the
Probative Value of Witness Evidence.” In November 2020, the task force published
the ICC Report, entitled “The Accuracy of Fact Witness Memory in International
Arbitration,” parts of which Wade discussed during the panel, as elaborated further

below.

6 Int'l1 Chamber of Com. (ICC) Task Force ‘Maximising the Probative Value of Witness Evidence,” The
Accuracy of Fact Witness Memory in International Arbitration: Current Issues and Possible Solutions, ICC
(Nov. 2020), available at https://iccwbo.org/content/uploads/sites/3 /2020 /11/icc-arbitration-adr-
commission-report-on-accuracy-fact-witness-memory-international-arbitration-english-version.pdf
(hereinafter the “ICC Report”).

"Toby Landau QC, Guest Speech at the ICC Commission on Arbitration and ADR, Unreliable Recollections,
False Memories and Witness Testimony (Oct. 2015).
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ICC Report Findings

The ICC Report is the first study to apply decades of research on witness memory

in legal proceedings to a commercial, instead of a criminal, context. The study

examined the extent to which two factors known to influence memory—having a

biased perspective and misleading post-event information—affect memory recall in a

commercial context. The study found that the presence of these two factors

significantly decreased witness accuracy and provided recommendations to mitigate

the distorting effects of exposure to such post-event information.

Although a substantive review of the ICC Report is beyond the scope of this article,

Wade highlighted the following three findings that bear repeating:

1.

The way a question is worded can have a significant impact on a witness’s
memory recall; using neutral language can avoid the creation of
misinformation which may become coded into the witness’s memory.
Misinformation might merely cause occlusion of an original memory, but there
is also a risk that it could completely overwrite the memory and make further
accurate recall thereof impossible.

As one example of neutral language in questioning, the ICC Report provides
the following example: “[D]o not ask ‘How aggressively did the Respondent’s
manager react? or ‘How stubbornly did they resist your request?’ as the
qualifying descriptors ‘aggressively’ or ‘stubbornly’ may impact the witness’s
response. Instead, use more neutral language: ‘How did the discussion at the
meeting progress?”®

Co-witness discussion is a powerful mechanism for the transmission of
misinformation. Thus, working to avoid co-witness discussion by conducting
solo interviews is an effective method of avoiding exposure to memory-
warping misinformation.’

People often attune their retelling of a memory to the audience they are

speaking to. Similarly, where witnesses are employed by a party to the

8 ICC Report, supra note 6, 1 5.10.f).
91d. 1 5.8.
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proceeding, they can often tailor their statements in an unconsciously biased
manner. Attorneys can avoid unintentionally leaning into this potential bias by
asking unbiased and open-ended questions."

B. Confidence as a Proxy for Accuracy

Wade also discussed whether a witness’s confidence is a good indicator of their
accuracy. Wade explained that, in theory, accuracy and confidence should correlate,
but that, in practice, correlation only occurs if interviews are conducted
appropriately and without a time-delay; even then, the correlation is less than ideal."
Exposure to misinformation and a large time-delay made witnesses both more
confident and less accurate, as did poor interview techniques. Essentially, even
though fact-finders often use witness confidence as a proxy for their accuracy (and
thus their reliability), such reliance should be met with extreme caution.

III. BEYOND ACCURACY: THE CREDIBILITY OF A WITNESS

Even if the memory of a witness is preserved as accurately as possible, the
credibility determinations made by tribunal fact-finders can significantly affect the
worth of that accuracy. Williams described nerves as “the flip-side of memory,”
acknowledging that whether a witness is perceived as credible, regardless of their
accuracy, depends largely on the tribunal’'s perception of their physical response to
examination. Thus, Williams posited, a calm witness is a credible witness.

Williams cited Professor Albert Mehrabian’s three elements for effective
communication which theorizes that 55% of messages are communicated by body
language, 38% by vocal tone, and 7% through actual words.” Attorneys would want
a witness to balance all three elements in favor of spoken words. Williams showed
that nerves pull focus from witness testimony—voices strain and crack, hands fidget,

bodies clam up—such that the actual words being said are drowned out by the clamor

014, 5.10.€).

"'See ICC Report, supra note 6, at 25, n.24 (explaining the report’s statement that “witness confidence is
not by itself a good indicator of memory accuracy”).

12 Albert Mehrabian and Morton Wiener, Decoding of Inconsistent Communications, J. OF PERSONALITY AND
Soc. PsycH. 6, 109-114 (1967); Albert Mehrabian and Susan R.Ferris, Inference of Attitudes from Nonverbal
Communication in Two Channels, J. OF CONSULTING PSycH. 31, 248-252. (1967) (theorizing that three
elements—words, tone of voice, and facial expressions—account for the liking of a person).
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of body language and vocal tone, thereby impacting the credibility of a good faith
witness.

To demonstrate the impact cross-examination has on witness nerves, Williams
cross-examined Professor Patricia Shaughnessy—conference co-chair and professor
of law at Stockholm University—on her interest in foraging, eventually landing on the
tension between her love for it due to its sustainable nature and her attending the
conference via a carbon-heavy flight from Sweden to Texas. When asked how she
felt after the cross-examination was over, Professor Shaughnessy confessed that she
was uncomfortable at being unable to predict the direction of the questions and that
her body became tense with the more difficult questions. Williams suggested that
attorneys expose their witnesses to cross-examination, even on irrelevant topics, as
it helps them prepare for the rush of nerves that surface during the real thing, and
ultimately allows the witness to increase their perceived credibility through a calm
demeanor.

Williams then described the approaches taken by three jurisdictions in witness
preparation to mitigate this effect. In the US, attorneys often put witnesses through
a full rehearsal, exposing them to questions they will likely be asked on both direct-
and cross-examination. In contrast, French practitioners rarely prepare witnesses
because testimonial evidence is extremely limited. Finally, practioners from the UK
are prohibited from practicing, rehearsing, or coaching witnesses. However, they are
allowed to familiarize them; attorneys can put witnesses in the position of being
cross-examined for the first time, by asking witnesses personal, unrelated questions
in the style of cross-examination, with the aim of preparing witnesses for the impact
of nerves that take over during cross-examination.

Interestingly, Wade noted that the research coming out of the shift from in-
person proceedings to virtual ones demonstrates that virtual hearings might actually
be better venues for determining the credibility of a witness. She explained that the
pervasive myth that non-verbal cues serve as deception identifiers has been
debunked by research showing that deception is easier to detect when the emphasis

is put on verbal cues instead of physical ones, as happens in a virtual setting.
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IV. REFORMATION: A WORTHWHILE ENDEAVOR?
“We don't need to rip up the rulebook, but we may need to adapt it.”
-Kate Davies QC

With all of the issues stemming from witness accuracy and credibility, how can
arbitration practitioners make sure that their witnesses are providing accurate
testimony that will be heard in arbitral proceedings? Is it even worth attempting to
reform a practice that is littered with red flags and that rarely proves pivotal to a
tribunal’s decision?
A. An Arbitrator’s Perspective

Scherer presented the arbitrator’s perspective, noting that witness evidence is
not presented as a codified memory and that a case rarely hinges on the basis of the
singular testimony of a witness. Yet, Scherer acknowledged it is important to be
aware of the shortcomings of witness memory as it does beneit the arbitral process.
Witness evidence helps shed light on the context of the dispute as well as the
atmosphere and relationship between the parties, adding an additional gloss to the
documentary evidence. Where documentary evidence provides a black and white
landscape, Scherer mused, witness testimony adds color and life without changing
the landscape itself. Thus, awareness of our limitations can only help enhance arbitral
proceedings.
B. An Attorney’s Task

When asked what attorneys can do to mitigate the impacts of time on witness
memory, as many arbitral disputes harken back to twenty-year-old facts, Wade
cautioned that the effect of a time-delay cannot be overcome. However, attorneys
can work hard to interview witnesses as effectively as possible. Wade suggested the
employment of the cognitive interview technique, recently adopted by UK police
officers, which encourages recall in alignment with memory structure, enabling self-
prompting of further details without contamination.

The ICC Report recommends applying a similar technique.” One of those

B ICC Report, supra note 6, at 25.
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recommendations emphasized the importance of uninterrupted narratives as a
natural way to capitalize on memory structure and coding, making it more likely that
witnesses will prompt themselves to remember more. Interruptions break this
natural cycle, making it more likely that a memory will be less accurate.
C. An Institution’s Choice

The UK recently implemented Practice Direction 57AC, as discussed by Davies and
Williams, which sets out a new fundamental regime for the preparation of witness
statements in UK courts.” In relevant part, the regime dictates that witness
statements must be written by the witness and must include a list of all the
documents shown to the witness as part of their preparation. Williams praised 57AC
as a good start in the right direction, noting its underlying principle that witness
testimony should be limited with most of the evidence coming from documents.

Scherer expressed interest in establishing similar practice guidelines for the
treatment of witnesses in international arbitration. Speaking to the likely benefit of
anew practice guideline, Scherer highlighted the notable difference between the UK’s
57AC and a potential practice guideline for international arbitration; as international
arbitration practitioners are trained in the methods of their respective jurisdictions,
their styles of witness interaction will vary. Scherer suggested that an established
baseline might help level the witness preparation playing field. Scherer submitted
that a variety of suggestions - such as listing what documents have been provided to
witnesses in preparation, explaining how witnesses have been prepared, or whether
there were any external service providers used in witness preparation — are worthy
of consideration in the creation of a practice guideline.

V.  SUGGESTIONS

The ICC Report acknowledges that many of its recommendations may not always
be appropriate for any given situation. However, the adoption of mitigating interview
techniques should be largely appropriate for all counsel collecting witness reports.
Counsel should focus their efforts on refining their interview techniques to avoid

unintentionally distorting witness recall through suggestive interview tactics. In

¥ Practice Direction 57AC, Civil Procedure Rules (U.K.).
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addition, an institutional practice guideline should recommend the implementation
of the cognitive interview technique, coupled with an emphasis on counsel neutrality,
in order to collect statements that are as true to the event as possible.

This author also adopts Scherer’s stance that a practice guideline would be
beneficial to mitigate many of the issues with witness memory in international
arbitration. Individual arbitral institutions, being the arbiters of their own
procedures, should take the initiative to consider the recommendations of the ICC
Report and adapt them to their particular cultural styles and chambers. Further study
of the ICC Report and Wade’s follow-up report® are similarly recommended for
arbitrators, counsel, clients, and arbitral institutions alike.

Additionally, this author believes that real steps should be taken to develop
practice guidelines that address the panel's discussion of witness credibility
determinations. Without accurate credibility determinations, witness accuracy is
largely irrelevant.

Williams made it clear that credibility is often inaccurately determined through
body language which can be deeply impacted by nerves. There is a clear link, then,
between witness credibility and accuracy being determined by the confidence of a
witness or lack thereof, as understood through their physical reaction. This is
particularly important for a variety of witnesses, including those who cannot control
their nerves in legal proceedings and neurodiverse witnesses, whose communication
styles can lead neurotypical people to perceive them as deceptive.® Thus, by
reducing fact-finder reliance on body language, the arbitral community can reduce

miscalculations of witness credibility."”

15 Kimberley A. Wade & Ula Cartwright-Finch, The Science of Witness Memory: Implications for Practice
and Procedure in International Arbitration, 39 J. oF INTL Ars. 1 (2022), preprint available at
https:/ /psyarxiv.com/fxjm6 /.

6 Aldert Vrij & Jeannine Turgeon, Evaluating Credibility of Witnesses - Are We Instructing Jurors on
Invalid Factors?, 11 J. oF Torr L. 231 (2018) (examining the effect of typical traits of people with autism—
gaze aversion, repetitive body movements, poor reciprocity and literal interpretation of figurative
language—on perception of credibility and finding that “[a]utistic individuals were indeed judged as more
deceptive and lower on perceived competence and character compared to neurotypical individuals”).

' See Vrij & Turgeon, supra note 16 (suggesting that the US legal community should consider crafting
jury instructions that educate jurors on the lack of connection between nonverbal cues and credibility);
but see Denault et al., The Detection of Deception During Trials: Ignoring the Nonverbal Communication
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Accordingly, this author questions the importance of fact-finders being able to
see a witness during their testimony. As noted by Wade, being unable to rely on body
language results in a better determination of witness credibility because it forces
listeners to focus on verbal cues instead of misleading physical ones. And while
Williams’ demonstration showed that cross-examination creates involuntary physical
reactions in witnesses, this author is not so sure that merely exposing a witness to
cross truly calms the nerves. Having worked in US courtrooms and seen many
witnesses flail under the pressure of cross-examination, she believes that cross-
examination will generally produce these involuntary physical reactions regardless as
most laymen are going to be nervous about simply being in a legal proceeding and
because cross-examination is an uncomfortable experience by design.

Accordingly, it may be wise to incorporate recommended practice guidelines to
place witnesses out of view of the fact-finders should proceedings return to an in-
person format. This would force listeners to focus on verbal cues instead of
misleading body language, extending the benefit of virtual hearings while eliminating
the arbitration community’s concern of being unable to control a witness.® While
vocal tone would still be noticeable, tribunals would be unable to use body language
to improperly assess accuracy.

Finally, culture can also impact the perception of credibility, such that further
research should be done to understand how various cultures perceive and broadcast

credibility.” This is particularly important in an arena as international as arbitration

of Witnesses Is Not the Solution—A Response to Vrij and Turgeon, 21 INT'L J. OF ETHICS AND PROOF 3 (2020)
(recommending that jurors consider demeanor to enrich their overall understanding of witness
testimony).

18 2021 INTERNATIONAL ARBITRATION SURVEY: ADAPTING ARBITRATION TO A CHANGING WORLD 24 (White & Case,
2021), available at https://www.whitecase.com/publications/insight /2021-international-arbitration-
survey (citing 38% of respondents as thinking virtual hearings would make controlling witnesses and
assessing their credibility more difficult).

Y ICC Report, supra note 6, at 28; see Lorraine Hope et al., Urgent Issues and Prospects at the Intersection
of Culture, Memory, and Witness Interviews: Exploring the Challenges for Research and Practice, 27 LEGAL
AND CRIM. PsycH. 1 (2022); see also Nancy Amoury Combs, Testimonial Deficiencies and Evidentiary
Uncertainties in International Criminal Trials, 14 UCLA J. oF INT'L L. AND FOREIGN AFF. 235, 252 (2009)
(discussing the additional impediment to fact-finding in international criminal tribunals by the cultural
differences between witnesses and Western court personnel).
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and should receive all due consideration.*
VI. CONCLUSION

In law, as in life, credibility and accuracy are not equal partners. Accuracy goes
to the very nature of memory, which the ICC Report and panel speakers demonstrate
is subject to manipulation via the procedures employed by attorneys in international
arbitration. Thus, the onus is on attorneys to make sure that accuracy is preserved
before proceedings begin. Credibility, instead, goes largely to the demeanor of the
witness as perceived by the fact-finder once proceedings have begun. While
attorneys can employ Williams’ technique to try to help mitigate nerve-based
responses to direct- and cross-examination, witness credibility is largely in the hands
of the witness and the tribunal.

If a witness is not perceived as credible, it does not matter how accurate their
recall is. This is the experience of many a neurodivergent person, who may avoid eye
contact and fidget to self-soothe, trying to explain themselves to a neurotypical
person but being perceived as dishonest.” Thus, by cultivating more accurate
perceptions of witness credibility in the courtroom, in addition to preserving witness
accuracy in pre-proceeding stages, the international arbitration community can

more effectively safeguard the efficacy of witness testimony.

ANNA ISERNIA DAHLGREN, J.D. is a recent graduate from
American University Washington College of Law (“AUWCL”),
where she graduated cum laude, was selected to be a Special
Legal Assistant to the International Law Commission’s Draft
Commissioner in 2019 and served as captain of AUWCL'’s 2021
Frankfurt Investment Moot Court Competition Team. She led
her team to the Advanced Round of 16 and now coaches the
AUWCL team, which won the Moscow Pre-Moot in 2022. She
is passionate for all methods of dispute resolution and is
particularly interested in the intersection of the global energy
transition and international arbitration. She also holds a B.A.

20 See WON KIDANE, THE CULTURE OF INTERNATIONAL ARBITRATION (2017) (providing an in-depth study of the
role of culture in modern day arbitral proceedings).

?! See Alliyza Lim et al., Autistic Adults May Be Erroneously Perceived as Deceptive and Lacking Credibility,
J. AuTism DEv. DISORD. 52, 490-507 (2022), available at https://doi.org/10.1007 /s10803-021-04963-4.
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in International Relations (2015), speaks German and Italian, and studied Mandarin at
East China Normal University in Shanghai.
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INSTITUTE FOR TRANSNATIONAL ARBITRATION
OF
THE CENTER FOR AMERICAN AND INTERNATIONAL LAW

The Institute for Transnational Arbitration (ITA) provides advanced, continuing
education for lawyers, judges and other professionals concerned with transnational
arbitration of commercial and investment disputes. Through its programs, scholarly
publications and membership activities, ITA has become an important global forum
on contemporary issues in the field of transnational arbitration. The Institute’s
record of educational achievements has been aided by the support of many of the
world’s leading companies, lawyers and arbitration professionals. Membership in the
Institute for Transnational Arbitration is available to corporations, law firms,
professional and educational organizations, government agencies and individuals.

A. MISSION

Founded in 1986 as a division of The Center for American and International Law,
the Institute was created to promote global adherence to the world's principal
arbitration treaties and to educate business executives, government officials and
lawyers about arbitration as a means of resolving transnational business disputes.

B. WHY BECOME A MEMBER?

Membership dues are more than compensated both financially and professionally
by the benefits of membership. Depending on the level of membership, ITA members
may designate multiple representatives on the Institute’s Advisory Board, each of
whom is invited to attend, without charge, either the annual ITA Workshop in Dallas
or the annual Americas Workshop held in a different Latin American city each year.
Both events begin with the Workshop and are followed by a Dinner Meeting later that
evening and the ITA Forum the following morning - an informal, invitation-only
roundtable discussion on current issues in the field. Advisory Board Members also
receive a substantial tuition discount at all other ITA programs.

Advisory Board members also have the opportunity to participate in the work of
the Institute’s practice committees and a variety of other free professional and social

membership activities throughout the year. Advisory Board Members also receive a
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free subscription to ITA’s quarterly law journal, World Arbitration and Mediation
Review, a free subscription to ITA’s quarterly newsletter, News and Notes, and
substantial discounts on all ITA educational online, DVD and print publications. Your
membership and participation support the activities of one of the world’s leading
forums on international arbitration today.
C. THE ADVISORY BOARD

The work of the Institute is done primarily through its Advisory Board, and its
committees. The current practice committees of the ITA are the Americas Initiative
Committee (comprised of Advisory Board members practicing or interested in Latin
America) and the Young Arbitrators Initiative Committee (comprised of Advisory
Board members under 40 years old). The ITA Advisory Board and its committees meet
for business and social activities each June in connection with the annual ITA
Workshop. Other committee activities occur in connection with the annual ITA
Americas Workshop and throughout the year.
D. PROGRAMS

The primary public program of the Institute is its annual ITA Workshop, presented
each year in June in Dallas in connection with the annual membership meetings.
Other annual programs include the ITA Americas Workshop held at different venues
in Latin America, the ITA-ASIL Spring Conference, held in Washington, D.C., and the
ITA-IEL-ICC Joint Conference on International Energy Arbitration. ITA conferences
customarily include a Roundtable for young practitioners and an ITA Forum for
candid discussion among peers of current issues and concerns in the field. For a
complete calendar of ITA programs, please visit our website at www.cailaw.org /ita.
E. PUBLICATIONS

The Institute for Transnational Arbitration publishes its acclaimed Scoreboard of
Adherence to Transnational Arbitration Treaties, a comprehensive, regularly-
updated report on the status of every country's adherence to the primary
international arbitration treaties, in ITA’s quarterly newsletter, News and Notes. All
ITA members also receive a free subscription to ITA’s World Arbitration and

Mediation Review, a law journal edited by ITA’s Board of Editors and published in four
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issues per year. ITA’s educational videos and books are produced through its
Academic Council to aid professors, students and practitioners of international
arbitration. Since 2002, ITA has co-sponsored KluwerArbitration.com, the most
comprehensive, up-to-date portal for international arbitration resources on the
Internet. The ITA Arbitration Report, a free email subscription service available at
KluwerArbitration.com and prepared by the ITA Board of Reporters, delivers timely
reports on awards, cases, legislation and other current developments from over 60
countries, organized by country, together with reports on new treaty ratifications,
new publications and upcoming events around the globe. ITAFOR (the ITA Latin
American Arbitration Forum) A listserv launched in 2014 has quickly become the
leading online forum on arbitration in Latin America.

Please join us. For more information, visit ITA online at www.cailaw.org /ita.

158 [Volume 4




Institute for Transnational Arbitration

ITA IN REVIEW

Table of Contents

ARTICLES

ARBITRATION AND THE FIGHT AGAINST CORRUPTION IN CONTRACTS: Mateo Verdias Mezzera
A PROPOSAL TO REFORM THE UNCITRAL MODEL LAW

DEFENSES AGAINST INVESTMENT TREATY CLAIMS IN PANDEMIC TIMES: Myrto Pantelaki
FITTING NEW TRENDS INTO OLD STANDARDS

ADDRESSING COUNSEL-ARBITRATOR CONFLICTS OF INTEREST Juan Felipe Patitio
IN ICSID ARBITRATION.

ITA CONFERENCE PRESENTATIONS

INTERNATIONAL ARBITRATION AND THE RULE OF LAW: Lucy F. Reed
ARBITRATION AND PEACE

KEYNOTE ADDRESS: Prof. Peter Cameron
THE TRANSITION ROLLERCOASTER

INTERNATIONAL ARBITRATION AND THE RULE OF LAW: Sir Christopher John
THE LIBYAN OIL ARBITRATIONS Greenwood, GBE, CMG, QC
THE UKRAINE CONFLICT: WHAT IS AT STAKE? Francis Ojok

INTERVIEW WITH JUDGE GABRIELLE KIRK MCDONALD

COMMENTARY ON “ORAL ARGUMENT—WHAT IS IT, Lindsey Mitchell
Why do it and What can go Wrong”

BETWEEN ACCURACY AND CREDIBILITY: Anna Isernia
THE PROBLEM WITH A WITNESS

YOUNG ITA

APONTAMENTOS SOBRE ARBITRAGEM E OPERECOES DE M&A Viktor El6d Cserép

AND MUCH MORE.

www.itainreview.com

The Institute for Transnational Arbitration
A Division of The Center for American and International Law

5201 Democracy Drive
Plano, Texas, 75024-3561
USA




	I. Introduction
	II. The Problem:  Corruption And Its Impact On The Global Economy
	A. A Transnational Definition of Corruption
	B. The Impact of Corruption on the Global Economy

	III.  Legal Treatment of Corruption
	A. Generic Legislative Crusade to Tackle Corruption
	B. Lack of Express Legal Tools to Combat Corruption in the Context of Arbitration

	IV. Failure of the Jurisprudence to Standardize Criteria to Combat Corruption
	A. First Problem:  the Applicable Law
	B. Second Problem:  the Consequences of Corruption Findings
	C. Third Problem:  Ex Officio Investigations
	D. A Recent Case That Reminds Us It Is Time to Act

	V. Reform Proposal to the UNCITRAL Model Law on International Commercial Arbitration.
	VI. Conclusion
	02 Pantelaki v2.pdf
	I. Introduction
	II. Defenses Under Customary International Law
	A. The Police Powers Doctrine: Assessing the Allowable Scope of Regulatory Measures
	B. Public Health ‘Necessity’ Defense: Available in Principle, But Hardly Ever in Practice?
	1. Grave and Imminent Peril v. Essential Interest
	2. The Only Way Criterion
	3. Lack of Contribution of the State

	C. The Plea of force majeure in COVID-19 Times:  Dead Letter or Viable Defense?
	1. Irresistible Force or Unforeseen Event Beyond State Control
	1. Materially Impossible Performance
	2. Not Due to the Conduct of the State Invoking It


	III. Defenses Under Treaties
	A. Public Health Provisions in IIAs: Contemporary Paradigms and Practice
	B. Assessing New Trends and Proposed Reforms in IIAs: Can General Exceptions Enhance the Health of the Investment Regime?
	1. The need for reform
	2. Are General Exceptions the Answer to the Need for Reform?
	3. Evaluation of Reform Proposals

	C. Rebalancing Investor and State Interests through Treaty Exceptions on Public Health: Where does the Limit of Exceptionalism Lie?

	IV. Conclusion

	05 Cameron.pdf
	I. Introduction by Mark Stefanini
	II. Keynote Address

	07 Ojok.pdf
	1. Professor Harry W. Sullivan, Jr. (“Prof. Sullivan, Jr.”), international energy attorney based in Dallas, Texas, Executive Professor at Texas A&M School of Law, and Adjunct Professor at SMU’s Dedman School of Law.

	09 Isernia.pdf
	I. Introduction
	II. The Accuracy of a Witness
	A. ICC Report Findings
	B. Confidence as a Proxy for Accuracy

	III. Beyond Accuracy:  The Credibility of a Witness
	IV. Reformation: A Worthwhile Endeavor?
	A. An Arbitrator’s Perspective
	B. An Attorney’s Task
	C. An Institution’s Choice

	V. Suggestions
	VI. Conclusion

	00001-Back Cover.pdf
	Slide Number 1

	00001-Front Cover.pdf
	Slide Number 1

	2022-2-TOC.pdf
	ITA in Review

	2022-2-TOC.pdf
	ITA in Review

	001-Board.pdf
	ITA in Review

	001-Board.pdf
	ITA in Review

	001-Board.pdf
	ITA in Review




