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L INTRODUCTION

The era of modern Bilateral Investment Treaties (BITs) originated in Europe, when
Germany and Pakistan adopted a bilateral agreement for protection of foreign
investments of their nationals.! Soon after Germany, other European States followed suit:
Switzerland concluded its first BIT in 1961,> and France soon thereafter in 1972.> Since
then, EU Member States have been the most prolific negotiators of such treaties.* The
most significant facet of these modern BITs was the provision for investor-state dispute
settlement (ISDS) whereby a foreign investor could directly submit a dispute concerning
a violation of the BIT by a host state to international arbitration.® This process of dispute
resolution found favor with investors and sovereigns alike. Foreign investors who were
keen on preventing the host state from enjoying a ‘home court advantage’ found a neutral
forum whereas foreign sovereigns relished the fact that they would no longer be required
to involve themselves in claims by their nationals against another state.®

The Court of Justice for the European Union (CJEU), however, shook the ground
of the investment law framework in the EU with its landmark decision in Slovak Republic

v. Achmea in March 2018.” The CJEU ruled that the ISDS provisions contained in the BIT
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between the Netherlands and Slovakia were incompatible with EU law. While the
international arbitration community was still grappling with the implications of Achmea,
the CJEU in its decision in Moldova v. Komstroy held that the ISDS provisions in the
Energy Charter Treaty (ECT) were not applicable to intra-EU disputes (disputes between
EU Member States and investors from other EU Member States).® Finally, the CJEU in
Poland v. PL Holdings barred Member States also from entering into intra-EU ISDS
agreements on an ad hoc basis.” These three decisions effectively preclude intra-EU ISDS
and have further cast aspersions on the legality of ISDS provisions contained in BITs
between EU Member States and other (non-EU) States.

This drastic change in the law by the CJEU formed the basis of the discussion in
the ITA-IBA EU Investment Law Virtual Conference on ‘The Future of Investment Law in
the EU after Komstroy and PL Holdings,” held on December 1, 2021. Building on the
discussion in the Conference, the objective of this article is to brief the current
framework of investment protection in the EU and, thereafter, to take a peek at the future
of investment protection in EU, especially in the context of ISDS.

II. FRAMEWORK OF INVESTMENT PROTECTION IN THE EU

The Treaty Establishing the European Community ("EC Treaty"), the Treaty on the
European Union ("EU Treaty") and the Treaty on the Functioning of the European Union
(TFEU) comprise the major governing instruments of the EU. These treaties attribute
certain areas to power of the EU, beyond which the EU cannot act. While the EC Treaty
contained investment-related provisions, it did not confer exclusive competence over
foreign investment upon the EU nor did it confer upon the EU the power to conclude
international investment agreements with non-EU countries, leaving these areas within
the competence of the various EU Member States.® Member States largely implemented
this power through the negotiation and conclusion of BITs." This position changed when
on December 1, 2009, the Treaty on Lisbon amending the Treaty on European Union and
the Treaty establishing the European Community (“Lisbon Treaty”) entered into effect.

The Lisbon Treaty extended the competence of the EU to the field of “foreign direct
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investment.”* The Lisbon Treaty reflected a new governance arrangement and a new
legal order which was not contemplated in the pre-Lisbon investment system.” As a
result, the EU now had the power to conclude investment treaties on behalf of its
Member States, bringing into question the validity of the numerous BITs that Member
States had entered into with other States, both Member and non-Member.

A. Slovak Republic v. Achmea B.V.

The biggest change in the EU policy concerning ISDS came about through the
decision of the CJEU in the Achmea case. The CJEU ruled that that the ISDS provisions
contained in the BIT between the Netherlands and Slovakia were incompatible with EU
law. The reasoning of the CJEU was premised on two specific principles: (i) the autonomy
of the EU legal order, and (ii) the principle of mutual trust between EU Member States."
In regard to the first principle, the court noted that an arbitral tribunal which is required
to interpret or apply EU law would not be subject to the control of the CJEU as it would
not be a ‘court of a Member State’ within the meaning of Article 267 of the TFEU and thus
not having access to the preliminary ruling procedure, which would violate the autonomy
of the EU legal order.” As regards the second principle the court determined that the EU
Member States enjoy an equal legal level of protection which cannot be selectively altered
through a BIT.

The CJEU also considered whether the award made by the Tribunal would be
subject to review by a court of the Member State, especially considering that the
Netherlands-Slovakia BIT contemplated an ad hoc arbitral tribunal under the UNCITRAL
Arbitration Rules. The court held that there was a sufficiently narrow scope of judicial

review which was not sufficient to ensure compliance with EU law."® This conclusion
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appears to be hurried and contrary to the jurisprudence previously espoused by the CJEU
itself in Eco Swiss v. Benetton.” The European Court of Justice (as the CJEU was known
then) in Eco Swiss had ruled that arbitration in matters governed by EU law was
permissible. The CJEU specifically noted that judicial review of an arbitral award by
national courts of Member States was sufficient for the purpose of ensuring compliance
with EU law.”® Paradoxically, although the CJEU’s judgment in Achmea is premised on the
need for ensuring consistency in interpretation of EU law, the CJEU seems to have failed
to abide by its own pronouncement in Eco Swiss.
B. Republic of Moldova v. Komstroy LLC

One could confidently argue that the impact and fallout of Achmea remained
limited to intra-EU BIT situations. However, in Komstroy it was confirmed that the fallout
of Achmea also applies to Energy Charter Treaty (ECT) disputes having a connection in
the EU.” Komstroy concerned a dispute between the Republic of Moldova and an
Ukrainian investor under the ECT. It is interesting to note that neither was the
respondent state an EU Member State nor was the investor from an EU Member State.
The CJEU nonetheless assumed jurisdiction on the ground that the ECT is an integral part
of EU law and thus the CJEU can interpret ECT under its power to issue preliminary
rulings.”® The CJEU also ruled that the seat of arbitration being within a Member State,
implied application of EU law as lex fori.? The CJEU then found that the ISDS provisions
in the ECT ought to be interpreted as not being applicable to disputes between a Member
State and an investor of another Member State.*

The CJEU’s ruling stands as a strong reaffirmation of its strict position regarding
intra-EU ISDS. Although the CJEU upheld its jurisdiction, the case at hand was arguably
not best suited to rule on the validity of intra-EU arbitrations based on the ECT, as: (i)

the dispute was not intra-EU and EU law was not directly applicable, (ii) no EU public
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policy concerns were raised, and (iii) this was not even the question referred to the CJEU
for decision.?? Nonetheless, the CJEU clarified the application of Achmea vis-a-vis the
ECT rendering moot all prior academic discussions regarding the same.*
C. Republic of Poland v. PL Holdings Sarl

After Achmea and Komstroy, the CJEU in PL Holdings came to round out the trilogy
by barring Member States from entering into intra-EU ISDS agreements that are identical
to BIT arbitration clauses on an ad hoc basis.?® The CJEU held that allowing a Member
State to enter into such an ad hoc arbitration with an EU-based investor with “the same
content as that clause [in a BIT]” would result in “a circumvention of the obligations
arising for that Member State under the Treaties [of the European Union].”®® The CJEU
further held that national legislation permitting a Member State to enter into an ad hoc
arbitration agreement, which would make it possible to continue arbitration on the basis
of an agreement which is contrary to EU law, would also be contrary to EU law.”
D. Micula v. Romania

In its last blow to ISDS in the EU, the CJEU in Micula overturned a decision of the
General Court quashing a Commission State aid ruling from 2015.2 The Commission had
held that payment of compensation to claimants as per their ICSID award was unlawful
State aid and ordered them to recover amounts paid to Micula,?® which decision was

subsequently quashed by the General Court of the EU.** While reversing the decision of
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the General Court, the CJEU also held (inter alia) that any consent that may have been
given by a Member State to arbitration pre-accession lacks any force, to the effect that
the system of judicial remedies provided for by the EU and the TFEU replace the
arbitration procedures upon accession to the EU.*
E. Effect of CJEU Rulings

Achmea prompted EU Member States to sign the Agreement for Termination of all
intra-EU Bilateral Investment Treaties (“Termination Agreement"’).*> The Termination
Agreement seeks to terminate some 130 intra-EU BITs along with their sunset clauses
and declares that they cannot serve as legal bases for arbitral proceedings. The
Termination Agreement also provides for the treatment of past, pending, and future
arbitral proceedings under the various BITs. The European Commission in December
2021 initiated infringement proceedings against seven EU Member States, in addition to
those previously initiated in 2020 against Finland and the UK, for failure to remove intra-
EU BITs from their respective legal orders.*® Through the judgments summarized above
and actions of the European Commission, the EU (or at least the European Commission
and the CJEU) has made it clear that ISDS in its current form is incompatible with EU law.
The questions which now arise are what consequences will this policy have and what is

in store for the future.

III.  THE FUTURE OF ISDS IN EU INVESTMENT LAW
Since Komstroy, several tribunals have been called upon to revisit their past
decisions upholding jurisdiction and, although some accepted to undertake the analysis

as a matter of principle, none of the tribunals acceded to the request.** Others, taking up
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the objection for the first time, similarly rejected the intra-EU jurisdictional objection.®
Ad hoc committees, sitting in intra-EU ECT cases, have also declined to annul ICSID
awards in the aftermath of the Komstroy judgment.®*® On the other hand, courts across
EU are either annulling or refusing to enforce intra-EU awards. This peculiar situation is
likely to continue to exist until the CJEU or European Commission take specific measures
to bridge the gap between its policy, on the one hand, and principles of customary
international law (especially the Vienna Convention on the Law of Treaties) on the other.

However, the CJEU's judgments have necessitated the evolution of a dispute
resolution system to fill the void created by the CJEU. As a consequence, the EU has
taken upon itself the burden to expedite the process of reform of ISDS and the
establishment of a purportedly better system for resolution of investment disputes. In
parallel, the EU has embarked on the propagation of a new policy for foreign investment
which is premised on respect for Sustainable Development Goals (SDGs).
A. Multilateral Investment Court

The idea for a Multilateral Investment Court (MIC) was mentioned in the
Transatlantic Trade and Investment Partnership (TTIP) Concept Paper and the Trade for
all Communication.*” Following an influx of criticism against the traditional ISDS
mechanisms, the European Commission launched an ambitious global ISDS reform

agenda in 2018, promising to address all concerns of the existing ISDS system with the
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MIC.*® Primary among those concerns were (i) the lack of consistency in case-law and,
(ii) lack of legitimacy and transparency.* The European Commission commenced work
on an impact assessment on the MIC in 2016. In September 2017, it made the impact
assessment public and issued a Recommendation to the European Council to open
negotiations on the establishment of the MIC.** The authorization and negotiating
directives were adopted by the Council and the EU Member States in March 2018.* The
negotiating directives contemplate a court-like structure with an appellate mechanism,
staffed by full-time and highly qualified adjudicators.** The goal is to address the
concerns of the present system in relation to legitimacy and ethics of adjudicators.

As a stepping stone to the Multilateral Investment Court the EU has included
Investment Court System (ICS) clauses in negotiations on a number of free trade
agreements,” including the Comprehensive Economic and Trade Agreement with
Canada (CETA) (provisionally in force),* the Investment Protection Agreement with
Vietnam (signed but not yet in force),* the EU-Mexico Free Trade Agreement (agreement

in principle),*® and the EU-Singapore Investment Protection Agreement (signed but not
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yet in force).”” These agreements contemplate a first-instance tribunal and an appellate
tribunal. In Opinion 1/17, the CJEU opined that the dispute resolution provisions
contained in CETA are compliant with EU law.*®* The CJEU in its opinion made the
following observations:

i Jurisdiction of tribunals under CETA is limited to interpretation of CETA in
light of principles of international law. Therefore, the question of
interpretation of EU law does not arise and there is no requirement for
availing the preliminary procedure in terms of Article 267 of TFEU.*

ii. There is no impact on the power of the institutions of the EU from
operating in accordance with EU framework since CETA tribunals do not
have the jurisdiction to declare incompatible with CETA, any level of
protection of a public interest established under EU law.>

iii. CETA tribunals can consider questions of domestic law only as a matter of
fact. This cannot be considered as an opportunity to interpret EU law.*!

iv. CETA tribunals ensure fair and equitable trial and effective protection of
the legitimate interest of the investors through an independent forum, thus
dissipating any possible concerns under the Charter of Fundamental Rights
of the EU.*

The Opinion has surreptitiously given a green light to the ISDS reforms
undertaken by the EU and to the establishment of a multilateral dispute resolution
system.*® The efforts by the EU has coincided with the work on ISDS reform undertaken
by the United Nations Commission on International Trade Law (UNCITRAL) Working
Group III. The Working Group looks to identify the areas of reform in ISDS and evaluate
whether a MIC would be an ideal solution to the problems identified. The Working Group
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is intent on discussing the structure and function of such a MIC. In this light, Achmea
could be categorized as a catalyst which lit fire to the movement of reform in ISDS.
B. Sustainable Investment
On June 23, 2022, the European Parliament adopted the Resolution on the future
of EU international investment policy.>* The key highlights of the Resolution include the
following recognitions:
i Investments should have positive impact on sustainable economic growth, job
creation and sustainable development, and contribute to SDGs.>®
ii. Investment arbitrations act as barriers for implementation of measures
necessary for preservation of the environment and combat climate change.>
iii. Inclusion of ICS in new investment agreements would support the
deliberations for a multilateral reform of ISDS system towards establishment
of a MIC.%’
The principles stressed by the European Parliament make it clear that EU Member
States are intent upon acting towards fulfilment of SDGs and consider that purging
investment protection through ISDS may be essential to fulfilling their goals. This policy
statement further reiterates the commitment of the European Union to the idea of a MIC
and could be a final nail in the coffin for the traditional ISDS system in the EU.
IV.  CONCLUSION
Though the jurisprudence espoused by the CJEU left more questions unanswered
than it embarked on answering, the CJEU has helped cement the policy of the EU. On
the strength of the CJEU's judgments, the EU has come to champion the cause of
expeditious reform of international investment law and the ISDS system. This is evident
from its newly adopted trade agreements as well as a sustained call for the establishment
of a MIC. International investment law in the EU will thus be characterized by rapid
change, and investors must be conscientious of this when investing in the EU and/or

conducting arbitrations seated in EU jurisdictions for the foreseeable future.®®
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