2023
Volume 5, Issue 2

Institute for Transnational Arbitration
ITA IN REVIEW

ITA IN REVIEW

The Journal of the Institute for Transnational Arbitration




ITA IN REVIEW

VOL. 5 2023 No. 2
TABLE OF CONTENTS

ARTICLES

YOUNG ITA WRITING COMPETITION WINNER. Michael Arada Greenop & 1

GATHERING CROSS-BORDER EVIDENCE IN SUPPORT OF
ARBITRATION AFTER ZF AUTOMOTIVE

YOUNG ITA WRITING COMPETITION FINALIST.

THE NEW YORK CONVENTION ON THE ENFORCEMENT OF
DECENTRALIZED JUSTICE SYSTEMS’ DECISIONS: A PERSPECTIVE
FROM THE EVOLUTIONARY INTERPRETATION OF TREATIES
NAFTA AND THE USMCA: THE SUBSTANTIAL DIFFERENCES
ENTRY TO FOREIGN LAWYERS & LAW FIRMS IN INDIA & ITS

IMPACT ON INTERNATIONAL ARBITRATION IN INDIA

BUILDING STANDARDS: ESG IN THE INFRASTRUCTURE
INDUSTRY

THIRD-PARTY FUNDING: A TOOL TO DETER INVESTOR
MISCONDUCT?

INTERVIEWS

PERSPECTIVES ON THE IRAN-US CLAIMS TRIBUNAL AFTER 40
YEARS

BOOK REVIEWS
GUIA DE ARBITRAJE DE INVERSION

CO-EDITED BY YAEL RIBCO BORMAN AND SANDRO ESPINOZA
QUINONES

Youncg ITA

Augusto Garcia Sanjur
David Molina Coello
The Hon. Bernardo
Sepulveda-Amor
Sushant Mahajan

Ivan Larenas Lolas

Dr. Uzeyir Karabiyik &
Charles B. Rosenberg

Rafael T. Boza &
The Hon. Charles Brower

Pilar Alvarez

#YOUNGITATALKS MEXICO AND CENTRAL AMERICA: HABILIDADES Y Liliana Pérez

ESTRATEGIAS EN EL ARBITRAJE: COMO PRESENTAR MEJOR EL CASO

Rodriguez

44

85

90

95

107

112

130

139



O

ITA IN REVIEW

BOARD OF EDITORS

Rafael T. Boza

EDITORS-IN-CHIEF

Charles (Chip) B. Rosenberg

Pillsbury Winthrop Shaw Pittman LLP, Squire, Patton, Boggs

Houston

Washington, D.C.
BOARD OF EDITORS

MEDIA EDITOR
Kelby Ballena

Allen & Overy LLP, Washington, D.C.

EXECUTIVE EDITOR EXECUTIVE EDITOR
Albina Gasanbekova J. Brian Johns
Mitchell Silberberg & Knupp LLP, United States Federal Judiciary,

New York

Savannah
EXECUTIVE EDITOR
Raquel Sloan

White & Case LLP, New York

Thomas W. Davis

CONTENT EDITORS

Menalco Solis

Dentons, Frankfurt White & Case LLP, Paris

TJ Auner
Jones Day, Los Angeles

Emma Bohman-Bryant

ASSISTANT EDITORS

Matthew Brown
Houthoff, New York

Julie Bloch

Quinn Emanuel Urquhart & Sullivan, B. Cremades & Asociados, Madrid

London

Raul Pereira Fleury
Ferrere Abogados, Paraguay

Katie Connolly
Norton Rose Fulbright, San Francisco



Rinat Gareev
ILF PC, Dubai & New York

Anna Isernia Dahlgren
United States Federal Judiciary, Fort
Collins

Jessica Sblendorio
Clifford Chance, Frankfurt

Paula Juliana Tellez
Brigard Urrutia, Bogota

Jose Angelo (Anjo) David
Attorney at Law, Washington, D.C.

Naimeh Masumy
Energy Arbitration Review, Tehran
Julia Sherman

Three Crowns, Washington, D.C.

Pem Tshering
Sidley Austin, Singapore

ITA in Review is

a Publication of the
Institute for Transnational Arbitration
a Division of the
Center for American and International Law

5201 Democracy Drive
Plano, TX 75024-3561

© 2023 - All Rights Reserved.

il



This article is from ITA in Review, Volume 5, Issue 2.
The Center for American and International Law d/b/a The Institute for
Transnational Arbitration © 2023 - www.caillaw.org. All rights reserved.

NAFTA AND THE USMCA: THE SUBSTANTIAL DIFFERENCES
by Bernardo Sepulveda-Amor

L INTRODUCTION

The North American Free Trade Agreement (NAFTA)' and the United States-
Mexico-Canada Agreement (USMCA)® represent fundamental trade and arbitration
agreements concluded between Mexico, the US, and Canada.® The treaties have been
the legal instruments governing the investment rights relative to investor-state
dispute settlement as well as the potential controversies that may arise between the
three State signatories of the treaties. These conventions have been essential to the
contemporary development of international arbitration.

OnJuly 1, 2020, NAFTA was terminated as a result of a political controversy, based
on a series of declarations made by President Trump indicating that NAFTA was the
worst treaty ever signed by the US.* Set to officially end on July 1, 2023—when the
USMCA will take its place—NAFTA will still apply beyond its termination if certain
requirements provided in the USMCA are met. But it shall apply only for arbitrations
filed during a “Sunset Period,” between July 1, 2020—the entry into force of the
USMCA-and July 1, 2023, three years after the termination of NAFTA.> Such a

mechanism has already been invoked in thirteen cases: nine against Mexico,® three

! North American Free Trade Agreement between the Government of the United States of America, the
Government of Canada and the Government of the United Mexican States, 17 December 1992, 32 I.L.M.
612 [hereinafter NAFTA].

2 Canada-United States-Mexico Agreement ch. 14, Dec. 10, 2019, Agreement between the United States
of America, the United Mexican States, and Canada, OFF. U.S. TRADE REPRESENTATIVE: FREE TRADE
AGREEMENTS (Dec. 13, 2019), [hereinafter USMCA].

® While this article follows the US’s use of the term “USMCA,” Canada refers to the agreement as the
Canada-United States-Mexico Agreements (CUSMA) and Mexico refers to it as the Tratado entre
México, Estados Unidos y Canada (T-MEC).

4 Patrick Gillespie, Trump Hammers America's ‘Worst Trade Deal', CNN MONEY (Sept. 27, 2016),
https://money.cnn.com /2016 /09 /27 /news /economy /donald-trump-nafta-hillary-clinton-
debate/index.html.

5 USMCA, supra note 2, at Annex 14-C (noting that each Party’s consent to submit "legacy investment
claims" to arbitration under NAFTA will expire three years after the termination of NAFTA).

% See First Majestic Silver Corp. v. Mexico, ICSID Case No. ARB/21/14; Finley Resources Inc. v. Mexico,
ICSID Case No. ARB /21/25; Llbre Holding, LLC v. Mexico, ICSID Case No. ARB /21/55; Doups v. Mexico,
ICSID Case No. ARB /22 /24; Amerra Capital Management LLC v. Mexico, ICSID Case No. UNCT /23 /1,
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against Canada,” and one against the US.®

NAFTA and the USMCA have a good number of similarities but are not identical.
There exist substantial differences between the two treaties. The purpose of this
paper is to identify the most relevant of them and discuss the impact of those
differences.

II. SUBSTANTIAL DIFFERENCES

As an initial matter, Canada has decided not to be part of the investor-state
dispute settlement (ISDS) provisions of the USMCA, as provided in its Annex 14 D and
Annex E.° These two sections regulate investment between Mexico and the US and
disputes related to covered government contracts applicable to the US and to Mexico.
Thus, investors from Canada or the US will not have access to investor-State dispute
settlement as between those countries. In the case of Mexico and Canada, if an
investment dispute arises, resort to The Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP) will provide the arbitral means to settle the
controversy.
A. The Definition of Investment

NAFTA did not include a clear-cut definition of investment; instead, ICSID
tribunals undertook this task. In contrast, the USMCA provides a very precise
definition of investment, inspired to some extent by decisions of ICSID arbitral
tribunals. It provides that “Investment” means:

a) Every asset that an investor owns or controls, directly or indirectly;

Goldgroup Resources, Inc. v. Mexico, ICSID Case No. ARB /23 /4; Sepavede International LLC v. Mexico,
ICIS Case No. ARB /23 /6; Access Business Group LLC v. Mexico, ICSID Case No. ARB /23 /15; Enerflex US
Holdings Inc. v. Mexico, ICSID Case No. ARB/23/22; but see also Coeur Mining v. Mexico,
https://investmentpolicy.unctad.org/investment-dispute-settlement /cases /1258 /coeur-mining-v-
mexico.

7 See Koch Industries Inc. v. Canada, ICSID Case No. ARB /20 /52; Windstream Energy LLC v. Canada (II),
PCA Case No. 2021-26; Ruby River Capital LLC v. Canada, ICSID Case No. ARB /23 /5.

8 See TC Energy Corp. v. US, ICSID Case No. ARB /21/63.

9 USMCA, supra note 2, at Annex 14-D.1 (defining “Annex Party” as Mexico or the United States, but not
Canada); USMCA, supra note 2, at Annex 14-E (using the definition of Annex Party from Annex 14-D).
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b) That has the characteristics of an investment, such as the commitment of
capital or other resources, the expectation of gains or profits, or the assumption of
risk.'

The USMCA provides a long and detailed list of items that may be considered as
investment, similar but not identical to the NAFTA list, and some items that do not
fall under the definition of investment."

B. The Issue of Covered Sectors

Under the USMCA, a privileged group of US or Mexican investors who possess a
covered government contract and that operate in a covered sector, enjoy a strong
and extensive protection in terms of both procedure and material investment claims.

To qualify as a member of this elite group of investors, the investment must
operate in one of the five covered sectors: (i) oil and gas activities; (ii) public power
generation services; (iii) public telecommunications services; (iv) public

transportation services; or (v) infrastructure.”

10 USMCA, supra note 2, Article 14.1.
" Compare NAFTA, supra note 1, Article 1139 with USMCA Article 14.1:

. investment means every asset that an investor owns or controls, directly or
indirectly, that has the characteristics of an investment, including such characteristics
as the commitment of capital or other resources, the expectation of gain or profit, or
the assumption of risk. An investment may include:

(a) an enterprise; (b) shares, stock and other forms of equity participation in an
enterprise; (c) bonds, debentures, other debt instruments, and loans; (d) futures,
options, and other derivatives; (e) turnkey, construction, management, production,
concession, revenue-sharing, and other similar contracts; (f) intellectual property
rights; (g) licenses, authorizations, permits, and similar rights conferred pursuant to a
Party’s law; and (h) other tangible or intangible, movable or immovable property, and
related property rights, such as liens, mortgages, pledges, and leases,

but investment does not mean:

(i) an order or judgment entered in a judicial or administrative action; (j) claims to
money that arise solely from: (i) commercial contracts for the sale of goods or services
by a natural person or enterprise in the territory of a Party to an enterprise in the
territory of another Party, or (ii) the extension of credit in connection with a
commercial contract referred to in subparagraph (j)(i).

12 USMCA, supra note 2, Annex E2.6(b) (defining “covered sector” as

(i) activities with respect to oil and natural gas that a national authority of an Annex Party controls,
such as exploration, extraction, refining, transportation, distribution, or sale,

(iiy the supply of power generation services to the public on behalf of an Annex Party,

(ili) the supply of telecommunications services to the public on behalf of an Annex Party,
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Further, in order to benefit from the USMCA’s protections, an investor operating
in a covered sector must have a covered government contract concluded with a
national authority, which means an authority at the “central level of government,” as
defined by the treaty itself.” Such a contract entitles investors to a series of
substantive rights, such as a minimum standard of treatment (which includes fair and
equitable treatment and full protection and security), protection against direct or
indirect expropriation," and exception from the requirement to exhaust local court
proceedings as a prerequisite to resort to investment arbitration.”

But investors not belonging to the covered sector will have a less substantial
protection of their rights under the USMCA than they had under NAFTA. Their
investment-treaty arbitration claims will be limited to breaches of national
treatment,® recourse to most-favored-nation treatment,” and to a claim of
expropriation.”® And, unlike investors belonging to the covered sector, those claims
may be brought only after first successfully exhausting local remedies before local
courts. Beyond their legal reach will be the right to claim a violation of a fair and
equitable treatment or the existence of an indirect expropriation, now reserved for
covered sector investors.

Unlike NAFTA, the USMCA considerably limits the scope of “national treatment”
by applying a “like circumstances” test.” Thus, under the USMCA, the decision to

(iv) the supply of transportation services to the public on behalf of an Annex Party, or

(v) the ownership or management of roads, railways, bridges, or canals that are not for the
exclusive or predominant use and benefit of the government of an Annex Party.).

" Id. at Annex 14-E.6(c).

" 1d. at Article 14.D.3.

1> Compare id. at Article 14.D.5.1 with Annex 14-E 4.
16 1d. at Article 14.4.

" Id. at Article 14.5.

*® Id. at Article 14.4.

9 Compare NAFTA, supra note 1, ch. 3, article 301 (“ [N]ational treatment shall mean, with respect to a
state or province, treatment no less favorable than the most favorable treatment accorded by such state
or province to any like, directly competitive or substitutable goods, as the case may be, of the Party of
which it forms a part.”), with USMCA, supra note 2, Article 14.4 (“[National treatment] means, with respect
to a government other than at the central level, treatment no less favorable than the most favorable

Issue 2] 88




NAFTA AND THE USMCA:
THE SUBSTANTIAL DIFFERENCES

allow “national treatment” for a foreign investor will depend on “the totality of the
circumstances, including whether the relevant treatment distinguishes between
investors or investments on the basis of legitimate welfare objectives.”® This
qualification introduces not a minor amount of lassitude in the interpretation of the
prescription.

III.  FUTURE OF INVESTMENT ARBITRATION UNDER THE USMCA

It is not an easy task to explain and justify the introduction of a privileged scheme
that substantially benefits the investors and their investments included in the five
covered sectors in obvious detriment to investors operating in non-covered sectors
of the economic system, especially where those non-covered investors were
previously entitled to claim incentives and rights under NAFTA.

There does not seem to be a precedent in investment arbitration treaties to grant
privileges to investors operating within certain covered sectors and simultaneously
discriminate against all other investors. It is still too early to assess the manner in
which investors, be they beneficiaries of the USMCA rules favoring covered sectors
or those excluded from this privileged system, will react to this innovative scheme.
Perhaps measuring the flow and volume of future foreign investment to Mexico,
under the pathways of both the covered and the uncovered sectors, will allow a
determination and evaluation of the virtues, the usefulness, and the impact to the

economy as a whole of the two distinct systems the USMCA has established.

THE HONORABLE BERNARDO SEPULVEDA-AMOR is former Judge of the
International Court of Justice (2006-2015) and its Vice President
(2012-2015); International arbitrator; Of Counsel at Creel Garcia-
Cuéllar Aiza y Enriquez, where he opened the dispute resolution
department in 2015; Secretary of Foreign Relations of Mexico;
Ambassador to the USA and to the UK; member of the UN
International Law Commission; member of the Institute de Droit
International ; Professor of International Law at El Colegio de Mexico; President of
the Mexican Branch of the International Law Association.

treatment accorded, in like circumstances, by that government to investors, and to investments of
investors, of the Party of which it forms a part.”).

20 USMCA, supra note 2, Article 14.4.
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INSTITUTE FOR TRANSNATIONAL ARBITRATION
OF
THE CENTER FOR AMERICAN AND INTERNATIONAL LAW

The Institute for Transnational Arbitration (ITA) provides advanced, continuing
education for lawyers, judges and other professionals concerned with transnational
arbitration of commercial and investment disputes. Through its programs, scholarly
publications and membership activities, ITA has become an important global forum
on contemporary issues in the field of transnational arbitration. The Institute’s
record of educational achievements has been aided by the support of many of the
world’s leading companies, lawyers and arbitration professionals. Membership in the
Institute for Transnational Arbitration is available to corporations, law firms,
professional and educational organizations, government agencies and individuals.

A. MISSION

Founded in 1986 as a division of The Center for American and International Law,
the Institute was created to promote global adherence to the world's principal
arbitration treaties and to educate business executives, government officials and
lawyers about arbitration as a means of resolving transnational business disputes.

B. WHY BECOME A MEMBER?

Membership dues are more than compensated both financially and professionally
by the benefits of membership. Depending on the level of membership, ITA members
may designate multiple representatives on the Institute’s Advisory Board, each of
whom is invited to attend, without charge, either the annual ITA Workshop in Dallas
or the annual Americas Workshop held in a different Latin American city each year.
Both events begin with the Workshop and are followed by a Dinner Meeting later that
evening and the ITA Forum the following morning - an informal, invitation-only
roundtable discussion on current issues in the field. Advisory Board Members also
receive a substantial tuition discount at all other ITA programs.

Advisory Board members also have the opportunity to participate in the work of
the Institute’s practice committees and a variety of other free professional and social

membership activities throughout the year. Advisory Board Members also receive a
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free subscription to ITA’s quarterly law journal, World Arbitration and Mediation
Review, a free subscription to ITA’s quarterly newsletter, News and Notes, and
substantial discounts on all ITA educational online, DVD and print publications. Your
membership and participation support the activities of one of the world’s leading
forums on international arbitration today.
C. THE ADVISORY BOARD

The work of the Institute is done primarily through its Advisory Board, and its
committees. The current practice committees of the ITA are the Americas Initiative
Committee (comprised of Advisory Board members practicing or interested in Latin
America) and the Young Arbitrators Initiative Committee (comprised of Advisory
Board members under 40 years old). The ITA Advisory Board and its committees meet
for business and social activities each June in connection with the annual ITA
Workshop. Other committee activities occur in connection with the annual ITA
Americas Workshop and throughout the year.
D. PROGRAMS

The primary public program of the Institute is its annual ITA Workshop, presented
each year in June in Dallas in connection with the annual membership meetings.
Other annual programs include the ITA Americas Workshop held at different venues
in Latin America, the ITA-ASIL Spring Conference, held in Washington, D.C., and the
ITA-IEL-ICC Joint Conference on International Energy Arbitration. ITA conferences
customarily include a Roundtable for young practitioners and an ITA Forum for
candid discussion among peers of current issues and concerns in the field. For a
complete calendar of ITA programs, please visit our website at www.cailaw.org /ita.
E. PUBLICATIONS

The Institute for Transnational Arbitration publishes its acclaimed Scoreboard of
Adherence to Transnational Arbitration Treaties, a comprehensive, regularly-
updated report on the status of every country's adherence to the primary
international arbitration treaties, in ITA’s quarterly newsletter, News and Notes. All
ITA members also receive a free subscription to ITA’s World Arbitration and

Mediation Review, a law journal edited by ITA’s Board of Editors and published in four
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issues per year. ITA’s educational videos and books are produced through its
Academic Council to aid professors, students and practitioners of international
arbitration. Since 2002, ITA has co-sponsored KluwerArbitration.com, the most
comprehensive, up-to-date portal for international arbitration resources on the
Internet. The ITA Arbitration Report, a free email subscription service available at
KluwerArbitration.com and prepared by the ITA Board of Reporters, delivers timely
reports on awards, cases, legislation and other current developments from over 60
countries, organized by country, together with reports on new treaty ratifications,
new publications and upcoming events around the globe. ITAFOR (the ITA Latin
American Arbitration Forum) A listserv launched in 2014 has quickly become the
leading online forum on arbitration in Latin America.

Please join us. For more information, visit ITA online at www.cailaw.org /ita.
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