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CHALLENGES TO AN INTERNATIONAL ARBITRATION AWARD
by Lionel M. Schooler

L INTRODUCTION

The United States Court of Appeals for the Tenth Circuit recently decided Baker
Hughes Services International, LLC v. Joshi Technologies International, Inc.' This
decision serves as a reminder of the scope of the subject matter jurisdiction of an
American federal court to evaluate a challenge to an arbitral award in an international
arbitration proceeding conducted under the auspices of the New York Convention.
It also highlights the boundaries within which such a challenge must be evaluated.

II. BACKGROUND FACTS

The Baker Hughes Servs. Int'l court characterized the underlying contractual
dispute as straightforward.> The parties to the agreement were Baker Hughes
Services International, Inc. (“Baker Hughes”), and a consortium (known as the
“Consorcio Pesago”) consisting of Joshi Technologies International, Inc. (“Joshi”) and
its partner, Campo Puma Oriente S.A (“Campo”) (collectively, the “Consortium”).*
Baker Hughes was contractually obligated to provide goods and services in
connection with the Consortium’s development of oil and gas interests in Ecuador.’
The agreement in question contained an arbitration clause requiring resolution of
any dispute through the Arbitration and Mediation Center of the Ecuadorian-
American Chamber of Commerce.®

Baker Hughes was determined to have timely provided the goods and services

requested, but no one in the Consortium paid for these.” Baker Hughes then

! Baker Hughes Servs. Int'l, LLC v. Joshi Techs. Int1, Inc., 73 F.4th 1139 (10th Cir. 2023).

* Convention on the Recognition and Enforcement of Foreign Arbitral Awards [hereinafter “New York
Convention”], June 10, 1958, 330 U.N.T.S. 38, 7 L.L.M. 1046.

3 Baker Hughes Servs. Int'l, 73 F.4th at 1143.

41d. at 1142-43; Baker Hughes Servs. Int'l, LLC v. Joshi Techs. Int', Inc., No. 20-CV-626-TCK-SH, 2021 WL
4005596 at *3 (N.D. Okla. Sept. 2, 2021), aff'd, 73 F.4th 1139 (10th Cir. 2023).

® Baker Hughes Servs. Int'l, 73 F.4th at 1143.
®1d.
7 1d.
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submitted a claim to the arbitral authority in Ecuador specified above to recover the
amount due.® An arbitrator was appointed.” The arbitrator then considered the
documents and evidence and issued an award in favor of Baker Hughes."

Pursuant to the New York Convention, Baker Hughes then moved to confirm the
award in the United States District Court for the Northern District of Oklahoma."
Joshi challenged the jurisdiction of that court to consider the matter, and also moved
to vacate the award, contending in part that it was not bound by the terms of the
agreement.” Holding that such matters were substantive matters resolved by the
arbitral authority, the District Court rejected those challenges and confirmed the
award.”

III.  JURISDICTIONAL CHALLENGE

On appeal, the Baker Hughes Servs. Int’l court first addressed the jurisdictional
issue raised by Joshi, focusing upon the procedural requirements for confirmation
contained in Article IV of the New York Convention, as well as the substantive
requirements under the New York Convention. Article IV generally requires
submission of a duly authenticated award, together with the original agreement.”
Article IV further requires that if the award is not made in an official language of the
country in which the award is relied upon, the party applying for recognition and
enforcement is required to produce a certified translation of the documents into such
language.’

In invoking Article IV as support for its jurisdictional challenge, Joshi contended

that while the original award had been rendered by the arbitrator in Spanish, Baker

¥ 1d.

°Id.

"01d. at 1143-44.

"' Baker Hughes Servs. Int'l, 2021 WL 4005596 at *3.
21d. at *2-3.

B 1d. at *5.

¥ Baker Hughes Servs. Int'l, 73 F.4th at 1143.

5 New York Convention, supra note 2, at art. IV.

0 1d.
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Hughes had only provided English translations of the agreement and the award to the
district court in Oklahoma."”

The Baker Hughes Servs. Int’l court rejected this jurisdictional challenge, declining
to ascribe jurisdictional relevance to Article IV." Instead, the court focused upon 9
U.S.C. § 203 as the Congressional pronouncement vesting federal courts with
jurisdiction for matters “falling under the Convention.”™ It then turned to 9 U.S.C.
§ 202 for Congress’ definition of that phrase, and determined that section 202
allocates subject matter jurisdiction to a matter arising out of a commercial legal
relationship in situations involving disputes between a U.S. citizen and a citizen of
another country, where performance of the agreement occurs abroad.*

Applying these provisions, the court decided that nothing in the Congressional
standard imposed any jurisdictional requirement on a federal court arising from the
New York Convention’s procedural rules.” It therefore held that Article IV contained
no jurisdictional component disqualifying the lower court from evaluating the merits
of the award.*

IV.  AGREEMENT TO ARBITRATE

The Baker Hughes Servs. Int'l court next focused upon Joshi’s contention that the
district court erred by deferring to the arbitrator’s conclusion that the Parties had
agreed to arbitrate their dispute.” Joshi’s challenge here was that no valid arbitration
agreement ever existed between Baker Hughes and Joshi because neither of them
had signed the document containing the arbitration clause.**

To review this contention, the court turned to the enumerated defenses

contained in the New York Convention, initially noting that an award challenger (such

" Baker Hughes Servs. Int'l, 73 F.4th at 1144-45.
B 1d. at 1145.

¥ 1d.

20 1d,

?'1d. at 1146.

2 1d.

Z1d.

#1d.
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as Joshi) bears a heavy burden because such defenses are construed “narrowly to
encourage recognition and enforcement of commercial arbitration agreements in

international contracts.”®

The court then focused upon the specific defense
identified in Article V(2)(a) raised here, which allows a court to refuse to recognize a
foreign arbitral award if the subject matter of the dispute is not capable of settlement
by arbitration under the law of the country where enforcement is sought.

The court first acknowledged that Joshi itself did not sign the agreement in
question.””  The court nevertheless noted that Campo—the other entity that
compromised the Consortium—signed the agreement on behalf of the Consortium
(i.e., on behalf of both Campo and Joshi).”® Reviewing the facts underlying the
relationship between Joshi, Campo, and the Consortium, the court determined that
Campo and Joshi had agreed in writing to be jointly responsible for all obligations
under the agreement.” It, therefore, rejected the Article V(2)(a) defense invoked by
Joshi.*

V. PROPER IDENTIFICATION OF ENTITY IN THE AWARD

Further, the court rejected Joshi’s objection that an incorrect entity was awarded
the amount in question, premised upon the assertion that the agreement referred to
Baker Hughes, Inc., whereas the award referred to Baker Hughes, LLC.*
Acknowledging that the party pursuing arbitration had been identified in two
different ways, the court nevertheless focused upon the reality of the transaction,
that is, the undisputed fact that the Consortium had willingly accepted goods and
services from the supplier and then refused to pay for them.** It declined to allow

Joshi to prevail on the claim that the Consortium had never formed a binding

B 1d.

*01d. at 1146-47.

1d. at 1147.

2 1d.

# 1d. (noting that “[Joshi]'s name does not have to appear on the [agreement] for it to bind [Joshi]").
01d.

31d.

%2 1d. at 1147-48.
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agreement with the named Baker Hughes entity, determining that the dispute in
question was, per the explicit requirements of applicable law, capable of settlement
under American law.* It further held that the district court had no power to correct
any mistake in the name of the appropriate party by the Ecuadorian arbitrator.** To
the court, an arbitrator’s mistake, even manifest disregard of controlling law, could
not provide a basis for a domestic court to set aside a foreign jurisdiction’s award.*
VI.  CONCLUSION

The decision in Baker Hughes Servs. Int'l highlights the importance of proper
drafting of an agreement containing an arbitration clause. It further highlights the
need for practitioners to focus carefully upon contractual requirements and available
award support and defenses under the New York Convention when enforcing or
responding to claims arising from arbitration agreements involving transactions

within the scope of the New York Convention.

LIONEL "LONNIE" M. SCHOOLER is partner at Jackson Walker, LLP
in Houston, Texas. He currently serves as Chair of the Texas
Chapter of the North American Branch of the Chartered
Institute of Arbitrators. He has served as an arbitrator in
domestic and international arbitrations since 1992.

3 1d. at 1148.
31d.

% 1d. There were two ancillary rulings by the Baker Hughes Servs. Int'l court having to do with the award
of attorney’s fees and interest to Baker Hughes as the prevailing party. Id. Based on the explicit wording
in the agreement authorizing recovery of professional legal fees, the Court determined that the fee
award would be affirmed. Id. at 1148-49. However, the Court vacated the award of interest to Baker
Hughes to permit the district court to re-calculate the appropriate amount based upon the applicable
rate. Id. at 1149.
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INSTITUTE FOR TRANSNATIONAL ARBITRATION
OF
THE CENTER FOR AMERICAN AND INTERNATIONAL LAW

The Institute for Transnational Arbitration (ITA) provides advanced, continuing
education for lawyers, judges and other professionals concerned with transnational
arbitration of commercial and investment disputes. Through its programs, scholarly
publications and membership activities, ITA has become an important global forum
on contemporary issues in the field of transnational arbitration. The Institute’s
record of educational achievements has been aided by the support of many of the
world’s leading companies, lawyers and arbitration professionals. Membership in the
Institute for Transnational Arbitration is available to corporations, law firms,
professional and educational organizations, government agencies and individuals.

A. MISSION

Founded in 1986 as a division of The Center for American and International Law,
the Institute was created to promote global adherence to the world's principal
arbitration treaties and to educate business executives, government officials and
lawyers about arbitration as a means of resolving transnational business disputes.

B. WHY BECOME A MEMBER?

Membership dues are more than compensated both financially and professionally
by the benefits of membership. Depending on the level of membership, ITA members
may designate multiple representatives on the Institute’s Advisory Board, each of
whom is invited to attend, without charge, either the annual ITA Workshop in Dallas
or the annual Americas Workshop held in a different Latin American city each year.
Both events begin with the Workshop and are followed by a Dinner Meeting later that
evening and the ITA Forum the following morning - an informal, invitation-only
roundtable discussion on current issues in the field. Advisory Board Members also
receive a substantial tuition discount at all other ITA programs.

Advisory Board members also have the opportunity to participate in the work of
the Institute’s practice committees and a variety of other free professional and social

membership activities throughout the year. Advisory Board Members also receive a
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free subscription to ITA’s quarterly law journal, World Arbitration and Mediation
Review, a free subscription to ITA’s quarterly newsletter, News and Notes, and
substantial discounts on all ITA educational online, DVD and print publications. Your
membership and participation support the activities of one of the world’s leading
forums on international arbitration today.
C. THE ADVISORY BOARD

The work of the Institute is done primarily through its Advisory Board, and its
committees. The current practice committees of the ITA are the Americas Initiative
Committee (comprised of Advisory Board members practicing or interested in Latin
America) and the Young Arbitrators Initiative Committee (comprised of Advisory
Board members under 40 years old). The ITA Advisory Board and its committees meet
for business and social activities each June in connection with the annual ITA
Workshop. Other committee activities occur in connection with the annual ITA
Americas Workshop and throughout the year.
D. PROGRAMS

The primary public program of the Institute is its annual ITA Workshop, presented
each year in June in Dallas in connection with the annual membership meetings.
Other annual programs include the ITA Americas Workshop held at different venues
in Latin America, the ITA-ASIL Spring Conference, held in Washington, D.C., and the
ITA-IEL-ICC Joint Conference on International Energy Arbitration. ITA conferences
customarily include a Roundtable for young practitioners and an ITA Forum for
candid discussion among peers of current issues and concerns in the field. For a
complete calendar of ITA programs, please visit our website at www.cailaw.org /ita.
E. PUBLICATIONS

The Institute for Transnational Arbitration publishes its acclaimed Scoreboard of
Adherence to Transnational Arbitration Treaties, a comprehensive, regularly-
updated report on the status of every country's adherence to the primary
international arbitration treaties, in ITA’s quarterly newsletter, News and Notes. All
ITA members also receive a free subscription to ITA’s World Arbitration and

Mediation Review, a law journal edited by ITA’s Board of Editors and published in four
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issues per year. ITA’s educational videos and books are produced through its
Academic Council to aid professors, students and practitioners of international
arbitration. Since 2002, ITA has co-sponsored KluwerArbitration.com, the most
comprehensive, up-to-date portal for international arbitration resources on the
Internet. The ITA Arbitration Report, a free email subscription service available at
KluwerArbitration.com and prepared by the ITA Board of Reporters, delivers timely
reports on awards, cases, legislation and other current developments from over 60
countries, organized by country, together with reports on new treaty ratifications,
new publications and upcoming events around the globe. ITAFOR (the ITA Latin
American Arbitration Forum) A listserv launched in 2014 has quickly become the
leading online forum on arbitration in Latin America.

Please join us. For more information, visit ITA online at www.cailaw.org /ita.
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