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IBA GUIDELINES ON CONFLICTS OF INTEREST: 
THE 2024 REFORM AND ITS IMPACT ON INVESTORS 

by Lorenzo Poggi 

I. INTRODUCTION

In February 2024, the International Bar Association (IBA) published a proposal for 

an update to its Guidelines on Conflicts of Interest in International Arbitration 

(“Guidelines”).1  The Guidelines are a soft-law instrument setting the framework for 

the avoidance of conflicts of interest in international arbitration, and its application 

is almost universally accepted. 

The existence of a conflict of interest between a party and an arbitrator may result 

in a challenge to the arbitrator—potentially delaying the proceeding and ultimately 

the disqualification of the arbitrator—which may undermine the interest of the party 

that appointed that arbitrator.  This contribution addresses the impact of the 2024 

reform on investors in investor-state dispute settlement (“ISDS”).  

II. UPDATE OF GENERAL STANDARDS

Part I of the Guidelines sets out “General Standards Regarding Impartiality, 

Independence and Disclosure,” to which the parties and the arbitrators should 

conform to avoid a conflict of interest.  As the 2024 introduction states: “Part I of the 

Guidelines contains the principles that must always be considered.”2  Indeed, some of 

the changes to the Guidelines introduced in 2024 could dramatically change the rules 

of the game for investors. 

For instance, General Standard 4, paragraph (a), deals with the parties’ waiver of 

potential conflicts of interest in case of inaction lasting more than 30 days after the 

1 IBA Guidelines on Conflicts of Interest in International Arbitration, 
https://www.ibanet.org/document?id=Guidelines-on-Conflicts-of-Interest-in-International-
Arbitration-2024#:~:text=will%20be%20necessary.-
,(2)%20Conflicts%20of%20Interest,to%20be%20impartial%20or%20independent [hereinafter 
“Guidelines”]. 
2 Guidelines, Introduction, ¶ 7. 
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arbitrator’s disclosure or the discovery, by the affected party, of the objectionable 

circumstance.  If the affected party does not raise an objection to the circumstance 

within the 30-day period, they are barred from raising it at a later stage.3 

While there are no issues in relation to disclosure, as it takes place at a precise 

time, doubts may arise with respect to when (and if) a party has in fact learned of a 

given fact.  To avoid any uncertainty, the 2024 drafters have added language setting 

out an objective standard to the formulation of General Standard 4, paragraph (a): “A 

party shall be deemed to have learned of any facts or circumstances . . . that a 

reasonable enquiry would have yielded if conducted at the outset or during the 

proceedings.”4  It follows that the 30-day waiver period for objecting to conflicts of 

interests is now extended to all circumstances that an investor reasonably should 

have known.  However, as the scope of the presumptive waiver has been extended, 

the parties have a de facto duty to enquire about circumstances that may give rise to 

conflicts of interest if they do not want to lose their right to later complain about it. 

Investors should, therefore, bear in mind that the new formulation is relevant not 

only to circumstances that they subjectively know concerning the relationship 

between the host State and arbitrator(s) but also the circumstances that they 

objectively should have known.  Failure to do so may result in a waiver of the right to 

later raise the objection. 

A new sentence potentially affecting investors in the appointment process and 

throughout the course of the arbitration has been included in General Standard 6.  

The newly introduced paragraph (c) of General Standard 6 specifies that “[a]ny legal 

entity or natural person over which a party has a controlling influence may be 

considered to bear the identity of such party.”5  It follows that all the circumstances 

 
3 Guidelines, General Standard 4(a). 
4 Guidelines, General Standard 4(a), last sentence. 
5 Guidelines, General Standard 6(c). 
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giving rise to an actual or potential conflict of interest6 must be disclosed7 in relation 

to the controlling (or controlled) entities of the investor, potentially expanding the 

number and frequency of conflicts of interests in cases of large multinational 

corporations. 

The changes in General Standard 6 are also reflected in General Standard 7, which 

sets out the duty of the parties and the arbitrators in the proceeding.  A party now 

must disclose a relationship between the party and an arbitrator where it arises from 

a relationship between the arbitrator and “a person or entity over which a party has 

a controlling influence.”8  

Considering that the explanatory note to Article 69 makes clear that the provision 

shall be considered to extend to third-party funders and insurers (which are now seen 

frequently backing investors and their claims) it follows that the controlling entities 

of the funder or the insurer should also be disclosed. 

III. EXPANSION OF THE ORANGE LIST  
Part II of the Guidelines is named “Practical Application of General Standards” and 

provides for three lists of circumstances that are indicative of the fact that conflicts 

of interests exist (Red List), may exist (Orange List), or do not exist (Green List).  The 

lists of circumstances are non-exhaustive10 and, in any event, “the General Standards 

govern over the illustrative Application Lists.”11 

The Orange List provides for a non-exhaustive set of situations that “may, 

depending on the facts of a given case”12 give rise to doubts about the impartiality and 

independence of an arbitrator.  The circumstances in the Orange List, as the 

 
6 See infra (listed in the Red and Orange Lists). 
7 Guidelines, General Standard 4(a). 
8 Guidelines, General Standard 7(a)(i). 
9 Guidelines, Explanation to General Standard 6, ¶ (b). 
10 Guidelines, Part II, ¶ 1. 
11 Guidelines, Part II, ¶ 1. 
12 Guidelines, Introduction, ¶ 3. 
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Introduction of the 2024 Revision peremptorily states, “must . . . be disclosed pursuant 

to General Standard 3.”13  Accordingly, when choosing an arbitrator, an investor should 

consider all the circumstances in the Orange List, as the respondent state may use 

such grounds to challenge the arbitrator.  Failure to disclose an Orange List 

circumstance may result in the appointment of the arbitrator by the administering 

institution as well as significant delays to the proceeding.  

Further, the 2024 reform expands the list of “Services to a party” rendered by an 

arbitrator that the party must disclose and the presence of which may result in the 

arbitrator having a conflict of interest.  For example, having assisted in mock trials or 

other activities for preparing an arbitral hearing on two or more occasions14 and 

having served as a party appointed expert in an unrelated matter15 may be sufficient 

for a conflict of interest as per the new (expanded) Orange List. 

Investors therefore should bear in mind that employing or retaining such services 

from potential arbitrators may result in the institution or a court declaring their 

arbitrator conflicted and disqualified.  

IV. CONCLUSION 
The 2024 Reform, which is due to be approved by the IBA Council in May, does not 

dramatically change the substance of the well-known soft-law instrument, but it does 

contain some relevant changes that investors should bear in mind.  The duty to 

enquire regarding circumstances that may conflict an arbitrator can have substantial 

consequences on the appointment process and likely delay the proceeding.  

Furthermore, the expansion of the Orange List may reduce the potential number of 

arbitrator candidates and jeopardize the appointment of a party’s “preferred” 

arbitrator.  

 

 
13 Guidelines, Introduction, ¶ 3. 
14 Guidelines, Orange List, ¶ 3.1.4. 
15 Guidelines, Orange List, ¶ 3.1.6. 
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INSTITUTE FOR TRANSNATIONAL ARBITRATION 
OF 

THE CENTER FOR AMERICAN AND INTERNATIONAL LAW 
 

The Institute for Transnational Arbitration (ITA) provides advanced, continuing 

education for lawyers, judges and other professionals concerned with transnational 

arbitration of commercial and investment disputes.  Through its programs, scholarly 

publications and membership activities, ITA has become an important global forum 

on contemporary issues in the field of transnational arbitration.  The Institute’s 

record of educational achievements has been aided by the support of many of the 

world’s leading companies, lawyers and arbitration professionals. Membership in the 

Institute for Transnational Arbitration is available to corporations, law firms, 

professional and educational organizations, government agencies and individuals.  

I. MISSION 
Founded in 1986 as a division of The Center for American and International Law, 

the Institute was created to promote global adherence to the world's principal 

arbitration treaties and to educate business executives, government officials and 

lawyers about arbitration as a means of resolving transnational business disputes.   

II. WHY BECOME A MEMBER? 
Membership dues are more than compensated both financially and professionally 

by the benefits of membership.  Depending on the level of membership, ITA members 

may designate multiple representatives on the Institute’s Advisory Board, each of 

whom is invited to attend, without charge, either the annual ITA Workshop in Dallas 

or the annual Americas Workshop held in a different Latin American city each year.  

Both events begin with the Workshop and are followed by a Dinner Meeting later that 

evening and the ITA Forum the following morning - an informal, invitation-only 

roundtable discussion on current issues in the field.  Advisory Board Members also 

receive a substantial tuition discount at all other ITA programs.  

Advisory Board members also have the opportunity to participate in the work of 
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the Institute’s practice committees and a variety of other free professional and social 

membership activities throughout the year.  Advisory Board Members also receive a 

free subscription to ITA’s quarterly law journal, World Arbitration and Mediation 

Review, a free subscription to ITA’s quarterly newsletter, News and Notes, and 

substantial discounts on all ITA educational online, DVD and print publications.  Your 

membership and participation support the activities of one of the world’s leading 

forums on international arbitration today. 

III. THE ADVISORY BOARD 
The work of the Institute is done primarily through its Advisory Board, and its 

committees.  The current practice committees of the ITA are the Americas Initiative 

Committee (comprised of Advisory Board members practicing or interested in Latin 

America) and the Young Arbitrators Initiative Committee (comprised of Advisory 

Board members under 40 years old).  The ITA Advisory Board and its committees meet 

for business and social activities each June in connection with the annual ITA 

Workshop.  Other committee activities occur in connection with the annual ITA 

Americas Workshop and throughout the year. 

IV. PROGRAMS 
The primary public program of the Institute is its annual ITA Workshop, presented 

each year in June in Dallas in connection with the annual membership meetings.  

Other annual programs include the ITA Americas Workshop held at different venues 

in Latin America, the ITA-ASIL Spring Conference, held in Washington, D.C., and the 

ITA-IEL-ICC Joint Conference on International Energy Arbitration.  ITA conferences 

customarily include a Roundtable for young practitioners and an ITA Forum for 

candid discussion among peers of current issues and concerns in the field.  For a 

complete calendar of ITA programs, please visit our website at www.cailaw.org/ita.   

V. PUBLICATIONS 
The Institute for Transnational Arbitration publishes its acclaimed Scoreboard of 

Adherence to Transnational Arbitration Treaties, a comprehensive, regularly-

updated report on the status of every country’s adherence to the primary 
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international arbitration treaties, in ITA’s quarterly newsletter, News and Notes.  All 

ITA members also receive a free subscription to ITA in Review, ITA’s law journal edited 

by ITA’s Board of Editors and published in three issues per year.  ITA’s educational 

videos and books are produced through its Academic Council to aid professors, 

students and practitioners of international arbitration.  Since 2002, ITA has co-

sponsored KluwerArbitration.com, the most comprehensive, up-to-date portal for 

international arbitration resources on the Internet.  The ITA Arbitration Report, a free 

email subscription service available at KluwerArbitration.com and prepared by the 

ITA Board of Reporters, delivers timely reports on awards, cases, legislation and other 

current developments from over 60 countries, organized by country, together with 

reports on new treaty ratifications, new publications and upcoming events around 

the globe.  ITAFOR (the ITA Latin American Arbitration Forum) a listserv launched in 

2014 has quickly become the leading online forum on arbitration in Latin America. 

Please join us.  For more information, visit ITA online at www.cailaw.org/ita. 
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